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O F T H E 

Refolutions of the Court 

On divers 

Exceptions taken to Pleadings ^ 

And other Matters in LAW; 

Arifing (for the moft part) in the Court of 
COM MO N PLEAS^ between the J4th 
Year of King C h a r l e s IL and the 2d 
Year of the Reign of her late Majefty 
Queen Anne* 

AND 

Some Observations on feveral of the 
Precedents, as well thofe which were never 
debated in Court, as on many of the others. 

With TwoTABLES : One of the Names of the 
Cafes^ and the other of the Matters contain d 
in them. 



Printed in French by Sir BOWAK^D LVTiVTCHE, 
late one of the Judges of the Court of Common Pleas ; 
and allowed and approv'd of by the Lord Keeper, and 
by all the Reverend Judges. 

Now Faithfully Tranflatcd inro Engli/h : Together wirh 
an Abftraft of the PLE AD 1 N GS to which the faid 
Reports and Obfervations relace^with References to the 
Pages in the Original. 
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Printed for J. ff^ahboe and T, ff^ard in the Temple, 17 \^. 
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Falfe Imprifonment. 



Dennis verfus Rowls & d. 

Trin. i^Jac.z. 2^o^ 489. C.B. 

CO U NT for Affault^ &c. and Imprifin^ fo. 91 j. 
ment and Deuiner till a Fine of yy s. 
4.d,paid^ agaivfi the Plaintiffs Officer 
and GoaUr in an Infericur Court. Baf 
hy Not guilty to all^ except the Ajfault^ Imfrifon'- 
went and Deteiner till ^4 s. 2 d. paid ; and for that 
they jufiifie hy Procefs of Execution on a Judgment 
in the Court of Record of St. Bravals in Com* 
Glouc' held by Prefcription from three Weeks to 
three Weeks before the Cenfiable there ^ or his Depu^ 
ty^ and two Suitors. Demurrer, &c. 

Judgment for the PlaintiflF, becaufe the fo. 91 ^ 
Record was with a Taliter procefs* fuit^ with- 
out (hewing any Appearance of the Defen* 
dant, or any Declaration. Alfo becaufe the 
Court is to be held before the Conftable and 
two Suitors ; and after it is alledg'd that the 
Court was held before the Deputy and two 
Suitors, & diverfis aliis fe&aWibus^ 
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381 Palfe Imp'ifonment. 

Fowler z/erfffs Holmes & al' 

Trin. 4 Jac. 2. Rot. 1786. 

fo.919. f^OUNT for an JJfauk. &c. at two Dajs^ 
V ^ 4 tf »^ <» Detainer on the Jecond till the Plaintiff 
faid to the Defendants a Fine of 10 \. The Defen^ 
dants jufiifie the fir Jt Jffault^Scc. hy a Warrant on 
a Writ of Privilege J and two of them jufiifie the 
fecond by a Cap' Utlagat'. Demurrer, &c. 

(b. 923. This Cafe was argued in Trin. 4 Ja. 2. and 
was order'd to be argued again, but was not 
entered in the Prothonotary's Book for Argu- 
ment for the Space of ten Years after : So 
that it is probable that it was not argued a- 
gain. But on the Argument in Trin. 4 Ja^ 
this Exception was taken to both the Pleas 
of the Defendants, viz,. That there is no 
particular Anfwer given to the detaining the 
Plaintiff in Prifon till he paid the Defen- 
dants the Fine of 10 /. 
jittteafP.ts^f Another Exception was taken to the laft 
ao9. Cro, El. pjg^ ^f ^^e Defendants Robert and Richard 

(^^2^. liolntes^ viz,, that it is pleaded that the Caf 
Utlagat^ iffued againft frad* Johannem Fowler^ 
^ whereas his Name was George. No Authori- 
ties were cited either to the one or the other 
of the faid Points. 

But a^s it feems the Authorities following 
are to the Purpofe of the hrft Point, viz,. ; 
H. 4. 8 & 9. where in a like Cafe the De- 
fendant pleaded Not guilty to the Battery 
and taking the Fi|ie, and juftified the Impri- 
fonment. In 19 H. 6. jy. a. there in a Bat- 
tery and Imprifonment of the Plaintiff's Ser- 
vant, till he had made Fine for his Deliver- 
UfiQtj the DefendaiBit juftified the Imprifon- 
m Volll. ment. 



Falfe Imprifonment. 38^ 

ment^ but faid nothing to the Fine,- where- 
upon Markham faid to the Defendant's Coun- 
cil^ What fay you to the Fifie for his Deliver anct ? 
and thereupon the Defendant's Council 
pleaded to it Not guilty, and Iffue was ta- 
ken thereon. In ^^ H.6. 44 & 4.^. there in 
a like Cafe the Defendant juflified the Im- 
prifonment, and after pleaded that the Plain- 
tiff did not make any Fine to the Defendant^ 
and an Exception was taken thereto by Choke 
of Council with the Plaintiff, that the De- 
fendant ought to have juftifiedrhelmprifon- 
ment, abfofue hoc that he imprifon'd him till 
he made Fine ; but Moile Juftice was of O- 
pinion that the Plea was good, which was 
not contradided ; and the Plaintiff thereup* 
on imparled. 

In Bealy and Sampjons Cafe, 2 Ventr. 9 j. in 
Trefpafs for taking the Plaintiff 's Goods and 
detaining them till he made Fine, there the 
Defendant juftified the taking and detaining 
by Virtue of a Fi' fa till the Plaintiff had 
paid the Defendant the faid Fine to the Ufe 
of the Sheriff, And there on Demurrer it 
was adjudged that the Plea was ill^ becaufe 
the Detention ought to have been pleaded 
till the Plaintiff had paid the Money to the 
Ufe of the Plaintiff in the Original Adion : 
And, as the Book faith, they infifted on ano- 
ther Matter, viz,, that the Declaration is fof 
a Detainer, &c. till Fine was paid to the 
Defendant Sampfon and one George Francis in 
the Jimul tunc. And the Defendant faith that 
he detained the Goods till 11/. were paid to 
the faid Francis, but faith nothing as to him- 
felf. But in Thetoal's Digeft of Writs lyS h.^ 
Fl. 4. it is faid, that in Trefpafs the Writ was 
for diverfe Extortions and Oppreflibns^ and 
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384. Falfe Imprijonment . 

the Declaration was Extortions andGrievan- 
ces^ 'viz,. in taking of their Goods and de- 
taining them till they made feveral Fines, 
and yet it was held good. And to the fame 
Effect is the Opinion of the whole Court in 
Hlgginjon and Martins Cafe^ 2 Mo. Rep. 194, 
& i^^^. And as to the fecond Exception, 
^id. Savit 71. and i Sid. 135-. Fan^aw and 
Mildji/a/s Cafe. 



Patrick verfus Johnfon & aP 

Hill. sW.& M. Rot. 302. C. B. 

fo.925. f^OUNTfor an Jjfauh^ &c. Bar, to the 
V^ wounding Not guilty. Ec quoad refid* 
tranfgr' infult* Imprifonament' & Detent* 
two of the Defendants jufiifie by a Precept of Ca' 
fa' on a Judgment in an inferiour Court in Debt 
on Bond^ whereby they molliter manus impofuer' 
to arrefi him^ and then did arrejt him^ &c. at the 
Requefi of the other Defendant . Replic', that af-^ 
the Judgment and before the faid Ca' fa' (which 
was above a Tear) there was no Judgment in a 
Sci' fac' on that Judgment. Demurrer^ &c. 

fo.$29. The principal Exception to the Plea in this 
Cafe was^ that the Juftification of the Arreft 
by a mpUitur manus impofuer was not any Ju- 
ftification of Battery ^ and for that Stoney and 
Calvert*s Cafe was cited, which is entred Hill. 
2JV.&M.Rot.j^<). inC.B. which on Demurrer 
was adjudged by the wholeCourt accordingly. 
This Cafe of Vatrkk and Johnfon is reported 
in 3 Lev. 403. where he faith, that the Court 
inclined to be of Opinion that it was a good 
Exception, but with a ^od miror by the 
Reporter, who faith, that all Juftifications 
Vol. II. in 
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Falfe Imprifonment. 385 

in fuch Cafes are as this Cafe here is^ and 
that the Impofition of Hands is a Battery if 
they have not a Warrant to excufe them ; 
but bona cum i/evia (as it feems) that AiTer- 
tion ought not to pafs fo current, for there 
are many Precedents in which Not guilty is 
pleaded to the Battery, and a Juftificarion to 
the Affault and Imprifonment, Co.Entr. 30;. 

b. Tbewp. J 16. Browns Entr. i far. 237, 238. 
Zpar. 134, 14J', 146. He^rw 489. Brovml. Lat. 
Rediviz;. 477, 478. Jjliton 369. And fo it is 
in CanMJh^s Czkj zCro. 2^1. and no Notice 
taken but that it was good, tho* in a Writ of 
Error. And I have I'cen fundry others in 
which an Affault by the Plaintiff on the De- 
fendant is alledg'd, as in the Cafe in 2 E. 4. 
6. b. whue in an Adion of Affault and Bat- 
tery, there is a Juftification by Arreft by 
virtue of a Plaint in London^ &c. but it is al- 
fo pleaded over, that the Defendant refcued 
himfelf, and could not otherwifc be retaken, 
and therefore he beat him, and by the Rule 
of Court Iffue is join'd on the Refcue. In an 
Adion of Affault and Battery and Wound- 
ing, the Defendants juftify by a gentle Im- 
pofition of their Hands on the Plaintiff; and 
Coke took Exception that the Battery and 
Wounding were not anfwered ,• and the 
Court declared that the Plea for that Caufe 
Was apparently vicious, 3 Cro. 93, 94. In 
Carr and Donnes's Cafe in 2 F'entr. 19;. there 
was the like Juftification as in Lhe Cafe in 
Queftion ,• and the Book faith, that Judg- 
ment was given for the Plaintiff for an appa- 
rent Fault in the Plea, which was, that he 
had not pleaded to the Battery. That Point 
was not determined by the Court in this 
Cafe of Patrkk and Johnfon, but the fole 
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386 Falfe Imprifanment. 

Ground of the Judgment was the Difconti- 
nuance in the Cafe^ which was pbferv'd by 
the Courts and on which they pronounced 
Judgment againft the Plaintiff againft his 
Will ; and that I know for certain^ akho' it 
is faid in the faid other Report, that the 
Plaintiff being fatisfied that thofe Exceptions 
would not help him^ he to prevent Judgment 
being againft him^ difcontinued. Nor is it 
probable that it (hould be fo, when the Cafe 
of Stoney and Calvert was a CaCe in Point ad- 
judged for him^ and alfo when the Court in- 
clin d to be of Opinion that the aforefaid 
Exception was good^ as is faid in that other 
Report. But notwithftanding it can't be 
fo»93o. denied but that there are very many Prece- 
dents for the pleading in this Cafe of Patrick 
and Johnfon. And as it feems the Cafe in 
11 //. 7. 21. makes ftrongly for it^ for there 
it is held by Rede Chief Juftice^ that if a 
Conftable in an A<9:ion of Affault and Bat- 
tery againft him pleads^ that he for good 
Caufe put his Hands on the Plaintiff to arreft 
him, which is the fame^t^^. that it is a good 
Tuftification of the Affault and Battery. 
Whereupon KingfmiU faid^ fuppofe that the 
Plaintiff will reply, that after that putting 
the Handsj the Defendant beat the Plaintiff, 
^ede^ then will the Defendant come foon e- 
nough to fay that the Plaintiff made an Af- 
fault upon him,, and fo the Damage which 
he had was'^rom his own Affault, &c. Sed in 
tanta Varietatt Oftnionum quare meliorem^ for, as 

it feems, both are not good unlefs it be by 
reafon of the Precedents. Lutwyche was of 
Council with the Plaintiff. 

' VoLII. In 
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IN" an ABion for an Ajfault^ Sc, the Defen- (o. 9\i.^ 
dants quoad the Ajfanlt and Battery plead Not.J^^^^^ 
guilty. Et quoad capriW & impri/bnmcnt7,£„^^^^^ 
Sc in prifona detention jufUfie as Bailiffs to the by Execut' 
Sheriff of the County Pal. of ChtHtr, by a Ca* fa* for Cofts on a 
on a Nonfuit in the Exchequer /(?r Cofis, direBed^^^^^ *» 
to the Chamberlain there ; and another Ca' fa' un- ^^ VXw^Srn 
Jer the Seal of the County Pal. direSed to the Sheriff 
there y and a Warrant made by him to the Defsn- 
dants. 

This Plea is repugnant (as it feems) in it g,^ p^^ 
felf J for the Dctendants have pleaded Not 
guilty to any Affault^ and yet have juftified 
the Taking by the Imprifonment of the 
PlaintiflF. 



. Gwinne verfus Poble, Jones & Minors. 

Mich. /^W.& M. in Scaccar* 

COUNT for an Affault, &c. againjf the fo.935. 
Judge y Officer and Party Plaintiff in the In* 
ferior Court j yvho JufiifU by a Cap* ad refpon- 
dend' in Debt brought by the Plaintiff below as Ad-* 
minUlrator. Replic* That the Caufe of AStion 
arofe out of the JurifdiSion^ Sic. Abfque hoc 
that it arofe within^ izc. (whereas that was not 
aUedged in the Bar.) 

The Defendants demurred generally^ and fo 937. 
the Plaintiff joined in the Demurrer. Judg« 
ment for all the DefendantSj ex relatione Mri 
Samuel Dod of the Exchequer. And his Argu^ 
ment in this Cafe here foUoweth : ^ 

The Defendants in this Cafe have done 
nothing for which they ought to be charged 
with an Adtion of Trefpafsl The AAion is 

B 4 brought 
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brought againft the Officer, the Judge and 
the Party who was Plaintiff in the Inferior 
Court. The Officer hath done his Duty, 
■ which is to obey the Precepts of the Court ; 

the Judge is obliged by his Oath to do Jiiftice 
. and can't deny it, and he can't take Notice 
where the Caufe of A.dion arofe without 
Notice thereof i and to this purpofe was the 
Cafe of Qlljet and Bejfey^ Hill. ; i C. 2. in fi. ii. 
where the Cafe was, that a Bailiff of a Li- 
berty arrefled one out of the Liberty, and 
put him in Prifon, and the Pjifoner brought 
an Adion of Falfe Imprifo.nment againft the 
Goaler of the Prifon, and it was adjudged 
that the Adion lay not without Notice gi- 
ven to the Goaler that he was arrefled out of 
V the Liberty, and in this Cafe the Court had 
I Jurifdidipn in the Nature of the thing, being 
* a Perfonal Adipn, of which it had Cognu- 
fance. Then the Plaintiff in the Inferior 
Court is an Adminiflrator, and he is not fup- 
pofed to know where the Caufe of Action 
did arife, and therefore there is no reafon to 
charge him in an Adion without an Aver- 
ment that he had Notice that the Caufe of 
A<9:ion arofe out of the Jurifdidion of the 
Court I and if fo be he had Notice of it, an 
Adion on the Cafe wou'd lie againfl him. 
And if the Officer and Judge fhall be liable 
to Adions in fuch Cafe, it wou'd be in the 
. ) Power of any Perfon to ruine them, byen- 
■ tring AdiOns the Caufe whereof arofe out of 
\ the Jurifdidion j and that wou'd be very 
dangerous for the Judges of the Sheriffs 
Courts in London. In 26 £. 3. 16. fLj. it is 
put as a Maxim, that what an Officer doth 
by the Warrant of a Court can't be againfl 
the Peace ^ and therefore Trefpafs don't lie, 
YollL The 



Falfe Imprifonmetit^ 585^ 

The Defendant's Plea is good to a Common 
iqtent } fpr an Adion is entered, Procefs is 
awarded^ executed and retorn'd^ and that fe^jS. 
frima facie is a good Juftificationj without an 
Averment that the Caufe of Adion arofe 
M^ithin the Jurifdi<ftion ; and therefore it 
•ought to come of the other fide^ which is not 
done otherwife than by way of Inducement 
to the Traverfe^ and then the Traverfe is of 
" that which is not alledg'd in the Plea^ which 
S is,impertinenf. In an Adion to be brought 
\ in an inferior Court it ought to be fliewn that 
\ the Matter arofe within the Jurifdidion, but 
otherwife in a Plea to an A.Aion of Trefpafs, 
' for there nothing Ihall be intended to be out 
/ of their Jurifdiftion, but that the Proceed-^ 
ings were regular. And if it appeared in this 
Cafe by the Entry of the Adion that the 
Caufe* arofe out of the Jurifdidion^ then it 
. wou'd be reafonable that an Adion ftiou'd 
lie J but not in this Cafe. And for Authori- 
ties he cited thefe Cafes^ 5 Keb.S^i^S^i. 
^ Rolls Abr. y6o. Seaborne and Sa^vakers Cafe, 
I Cro. 196. yones 216. Salmon and PercivaL 
^ Ro. Rep. 109. Martin and Marjhall's Cafe. 
Mob. 6%. 2 Ro. Abr. z66. Mo. 847. Curtis^ Cafe. 
And befide the faid Cafes cited^ ^vide thefe 

CafeSj wz,. Head and Wilmoi^s Cafe^ i Ventr. Salk. 201* 
220. 256. Anonymous Cafe, Otto and Selwins 
^ Caie, 2, Lev. 121. Advey and Vernon s Cafe, 
3 Lev. 243. Ouyet and BeJJies Cafe, 2 yones. 
214. Crowden and Goodwins Cafe, 2 Mod. Rep, 
S8, y9. Higgifon and Martins Cafe, 2 Mod. 
*«p. i9f . All which are (I think) material 
Cafes as to the faid Cafe of Gwinne. 
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fix. I fSo. The ArgDment of Sir Jilm Ttwet (then one 

of the Barons of the Excbe^tier^ now one of 

the Jaftices B, R.) in this Cafe at large. 

Trarerleof The Trarerfe in the Replication is iD3 be- 

Mattrr not ing of Matter not alledged ; bat it is an im- 

^^^^ ^ material Trarerfe, and only Matter of Form, 

^"*' which is aided by a General Demmrer. Cre. 

El. 16 1. Manning and TennKfenXs Cafe, jF^tff- 

fin and Narten\ Cafe 2 Re. Ref. 442. Sa^ 

-if/fs Ref. jS. 

And tlie Re- The Trarerfe being rain, the Refidae of 

fidoe is good the Replication fhaU ftand good without it, 

^■^^^^"'^ ^ which is, that the Caofe of Adion arofe out 

of the Turifdidion of the Court, which being 
confeft by the Demurrer, it is now admitted 
by the pleading, and fo it ought to be taken 
that the Caufe of AAion arofe out of the Ju- 
rifdidion of the Court. 

The Queftion now is. Whether an Adion 
of Trefpaft and FaUe Imprifonment will lie 
againfl the Judge and Officer of an Inferior 
Court, for ifluing Procefs and arrefting the 
Plaintiff (where the Caufe of Adion arofe 
out of the Jurifdidion of that Court) or a- 
gainft the P^rty who commenced the AAion 
there. 

I am of Opinion that this Aftion will not 
* " lie agatnft the Judge, or the Officer, or the 
Plaintiff in the Inferior Court. 

I will confider this Cafe in the fame Me- 
thod that it was argu'd at the Bar. 

1. Whether this Aftion will lie againft the 
Judge and the Officer. 

2. Whether it will lie againft the Plaintiff 
in the Inferior Court. 

fo. 15^1. I. As to the Judge and Officer, the general 

Rule taken in our Books is, where the Court 

hath Jurifdidion^ no Ai^ion lieth againft the 

Vol. IL Judge 
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Judge or Officer ; but where there is a Want 
of JurifdiAion, both are liable. This Rule 
being put fo general, hath been the Occafion 
of fonie Miftakes^ in fome fudden Opinions 
and Judgments thereon founded. 

Firfi-^ I will confider the firft part of this 
Rule^ Whether any Acftion will lie againft 
the Judge or Officer on any illegal or er-* 
roneous Proceedings^ where there is a Jurif- 
dii^ion of the Matter or Caufe. 

Secondly^ Whether in any Cafe they may. 
and in this Cafe have, fufficiently juftified 
themfelves, altho' the Matter or Caufe arofc 
out of their Jurifdiftion. 

The Confideration of the firft part of this 
Rule will not be impertinent to the Cafe in 
Qjieftion, becaufe there are other Excepti- 
ons, which have been and may be made to 
this Juflification, befides the Defe<5t of Jurif- 
didion« For i. TRere is a C^p/^x awarded 
without any Summons. 2. The Caftas is re- 
tornable ai froxlmam Curiam^ without men- 
tioning any Day certain. 

I think^ that an K6t\on will in no cafe lie 
againft a Judge, or Officer, in obeying his 
Command, where the Judge hath Jurifdi- 
dtion. 

I know of no Authority in the Books which 
warrants or encourages any Adion againft a 
Judge for that which he doth Judicially j I 
take the Law without Difpute to be, that no 
Adion lieth, 12 Ref. 2f- 8 Ref. 121. Dt.Bon-^ 
ba?ns Cafe. And there is no difference as to 
that between Superior and Inferior Judges j 
Metcalfe verfus Hodgfon^ Hutt.iio. Where the 
Sheriff is as well Judge as Goaler by the Cii- 
fiom of the Court, no Aftion lieth againft 
hini for taking infufficient Bail, becauie it is 

done 
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done as Judge in his judicial Capacity, x RoBs 
Ahr. 92. fl 6. If a Sheriff hath a Court by 
Pr^fcripcion, and uferh to execute Procefs 
himfelf, no KStion liech againfl him for 
what he doth as Judge. 

Some Anions of this Nature have been of 
late attempted, Vafcb. 26 Car. zJn B. R. Bujh^ 
.ell brought an Adion of Falfe Imprifonment 
againft Starling Lord Mayor, and Howell Re- 
corder, of London^ for committing him (being 
one of the Grand Jury) for a Fine impofed 
upon him, for not finding a Riot on mani* 
feft Evidence, and againft the Direction of 
the Court in Matter of Law ,• the Commit- 
ment was adjudged illegal on an Habeas Corftts. 
But on a Motion by Sir William Jones fo? 
time to plead. Hale Chief Juftice then de- 
clared, that no A<5tion lay either againft the 
1. Judge, or againft the Officer, becaufe it was 
a thing done in a Courfe of Juftfce ,• and 
thereupon there was no further Procleedings 
fo. 1562. in the faid Cafe. Hammond^ another of the 
Grand Jury, brought the fame Acftion, Trin. 
26 Car. 2. in C. B. againft the fame Defen- 
dants ; where the Court in the fame Manner 
on a Motion for Time to plead, declared 
their Opinion, that no Adion lay againft a 
Judge for a tortious Commitment, any more 
thao for an erroneous Judgment. Mod. Rep. 
119, 184. 

As to th^ Officer, I am of Opinion, that 
he TS not fubjed to any AAion for executing 
the Command of a Judge or Court which 
.faath J-urifdidion, altho' the Precept be erro- 
jpeoiis, ;\0r the Procefs inverfo ordine. That 
W^s agfeedin the Cafe of the Marfhalfea^ lo 
Cc. rj6. If a Capias iiTueth againft a Peer, or 
without an OrigvjgL the Sheriff is excus'd^ 

Vol. n. \ Dj. 
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D/. 60, 61. 6 Co. y4. The Countefs of Rat^ 
Umdh Cafe, 9 Co. 68. And there is no diffe- 
rence as to that, between Officers to Supe- 
[ rior Courts and other Officers, 14 H. 8. 16. 
If a Juftice of the Peace makes a Warrant to 
arreft a Man for Felony before he was en- 
dided (which, as was then held, he could 
not do) yet the Conftable was excused ,• and 
with that agrees Web and Bachelor^ Cafe, Pafc. 
27 Car. 2. B.R. 

The Quefkion is, whether an Aftion lies 
againft the Judge, the Officer and the Plain- 
tiff in the Inferior Court, as this Cafe is. 

I confefs that at the firft ftating of this 
Cafe, I was of Opinion, that this Adion lay 
not, but that Judgment ought to be given a- 
jainft the Plaintiff; I now continue of the 
[arae Opinion. But I am well pleafed, that 
fbme feeming Difference of Opinions of the 
Court, founded on fome Cafes and Refolu- 
tions, hath occafion'd fo folemn a Debate of 
this Matter, which highly concerns all Su- 
perior and Inferior Jurifdidions ; for if this 
Adion fhould be adjudg'd to lie, it would 
put an End to all inferior J urifdidions : and 
on the other fide, the ill Pradice of thofe in- 
ferior Courts have fometimes provoked the 
fuperior to fome Opinions and Refolutions 
which feem to give Encouragement to this 
Adion. And for that Reafon it is necelfary 
to have a folemn Refolution to fettle thefe 
Matters of Jurifdiftion on true and legal 
Foundations, fo that the Rights of inferior 
Courts may not totally be deftroy'd by thq 
(uperior,northeJurifdidionoffuperiorCourts 
be invaded by the inferior. I have cpnferrd 
with both the Chief Juftices of the other 
Courcsj that there fhould be an unanimous 
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Opinion concerning this Matter, and they 
agree in this Cafe that the Adion doth not 
lie : And therefore I hope that the Refolu- 
tion of this Cafe, which hath fo long de- 
pended under the Confideration of the Court, 
will tend to fettle thefe two Points of Jurif- 
didion for the future. 

1. I confider whether this Adion lieth a- 
gainft the Judge and Officer. 

2. Whether it will lie againft the Plaintiff 
in the inferior Court. 

As to the Judge and Officer, firft it is to 
be confider'd, whether in any Cafe an Aftion 
fo. 15(^3. lies againft them when they exceed their Ju- 
rifdidion. For it hath been objeded,that the 
Procefs in this Cafe, by which the Officer 
juftifies, is a void Procefs, becaufe it is not 
retornable at a Day certain, hut ad proximam 
Curiam generally ; and fo the Imprifonment 
of the Defendant in the inferior Court, in- 
definite, till they pleas'd to hold a Court. 
And another Objedion may be made, that 
the awarding of a Capias without any Sum- 
mons, is alfo void. 

In the next Place I will confider, whether 
the Judge and Ofticer have made themfelves 
liable to this Adion by proceeding in that 
Caufe which they now admit, by the De- 
murrer, arofe out of their Jurifdidion. 

As to the firft of thefe Matters, an Adion 
(I think) will in no Cafe He againft a Judge, 
where he keeps himfelf within the Limits of 
his Jurifdidion j nor againft the Officer, who 
obeys the Command of fuch Judge. In i Ro^ 
Abr. 92. are the Authorities for that out of 
the old Books ; and for the more modern 
Authorities, Dr. S<?»i&^w's Cafe, i Co. 121. 
and 12 Co. 2f . In Evelj and Sowkfs Cafe, x 
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R^. Rif. 264. cited at theBar^ there an Adion 
was brought againft the Defendant for a 
falfe Imprifonment at Charlton. He juftifies 
as Steward of the Court of the Stannaries 
ztAfiiburton^ by Procefsof the Court there, 
and trarerfes that he is Guilty out of the Ju- 
rifdiAion of the Stannaries ; but doth not ju- 
ftifie or traverfe the Imprifonment of which 
the Plaintiff declares^ which might be with^ 
in the Jurifdidion^ and it was not anfwer'd ; 
and therefore Judgment was given againft 
the Defendant in that Cafe for a Deted: in 
the PUa only, becaufe the Traverfe was not 
large enough. I am of Opinion alfo, thap 
no Adion will lie againft the Officer who 
executes the Precept of a Cpurt^ or Judge, 
who hath Jurifdidion. 27 Car. 2. B. R. Dr. 
Web brought an Adion of Trefpafs againft 
Bachelor^ a Conftable, who juftified by Warr 
rant of a Juftice of the Peace for not per- 
forming his part of the Work in the Repara* 
tion of the Highway, without any Summons 
firft given the Party to anfwer the Com- 
plaint (which ought to be.) The Plaintiff 
infifted, that the Clergy had an ancient Pri- 
vilege to be exempt from Charges of that 
Nature ; and they not being nam'd, were not 
bound by the Statute. But it was adjudg'd 
that they were within the Statute. And it 
was further held, that notwithftanding the 
Want of Summons, yet no Adion lay a- 
gainft the Conftable for executing the War- 
rant of the Juftice of the Peace, who had Ju- 
rifdidion of the Matter. For as the LordHaU 
there faid,that would be to make the Confta* 
ble as knowing as the Juftice; 2 Ro. Abr. ^60. 
Stahme and Savacre^ Cafe, which was cited 
at the Bar^ z Ca^\ fa Mtta^d on a Judgment 
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in an inferior Court to take the Principal^ 
if he could be found^ and if not^ the Bail ■; 
the Officer return'd^ that he had taken thfc 
Bail^ becaufe he could not find the Princi- 
fb m6 . P^^** altho* it was held no Cuftom could 
"^^ make foch Procefs good^ yet no Adion lay 
in that Cafe againft the Officer. 

Obj. It is true, thatj, where the Procefs is 
erroneous, the Officer is excus'd ; but other- 
wife, if it be void, as in this Cafe. For a Ca^ 
flas retornable ad proximam Curiam^ without 
exprefling any Day when the Court is to be 
held, is a void Procefs ; and fo it was held in 
Johns and Smithes Cafe, Cro. Jac. 51 a. 

Refp. I agree, that in fome Caus where 
the Court hath Jurifdidion, yet the Precept 
may be void, and (hall not excufe the Officer, 
as in the Cafe o( Martin and Marjhal^ Hob. 65. 
In which Cafe an inferior Court entitled 
themfelves to make Procefs direfted to fuch 
an Officer (which ought to be intended in 
^Writing) the Officer in fuch Cafe can't jufti- 
fie by a Precept by Word only, becaufe no 
Cuftom is fhewn for fuch Purpofe. But notay 
that it was for want of JurifdiAion in the 
Court as to the Procefs, and that was the 
Reafon of the Judgment in that Cafe, and 
not for want of Averment that the Caufe 
arofe within the JurifdiiStion of the Court, as 
is fa id in 2 Ro. Rep. 109. The Report of the 
Cafe in that Book is certainly miftaken ,• it 
appears by the Report of the fame Cafe of 
Johns and Smith in 2 Bulfir. 56. that the Ar- 
reft there was by Officers of the Marjhalfea 
by a Cuftom to arreft by Precept ore tenus^ 
and therefore the Arreft was void, without* 
telling the Party the Day when the next 
Court was to be held. But where the J^e^ 
Vol. IL cept 
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cept is in Writing retornable sJ proxim* C'urU 
im, that can be no more than an erroneous 
Frocefs, Holman v. Collins^ Noy jf. So ic is 
in the Cafe of a Summons retornable ad prost^ 
imam Curiam geiierally^ Dj. 261. Leat r. Jen^ 
mn£Sy Cro. El. loy, Adams v. Flyth^ Cro. Jac. 
f7i. But by the Reafon oijejpm and Lax9ns 
Cafe, Cn^.Or. 2 f 4, 1 think the Procefs may be 
maintain'd to be good^ as well as a Continu- 
ance to the next Court generally^ was there 
adjudged good, becaufe perhaps there is no 
Day certain for the holding of their Courts, 
and then it is impoffible to make it retorna- 
ble at a Day certain j but where the Court- 
Days are certain, it will be only Error in 
Procefs, and will exciife the Officer. In the 

Glfe of Trthar forth and Greenway^ Trin. ; 6. Car. 

2. in a Juflification by an Officer of an infe- 
rior Court, this Exception was taken, but 
no Regard had thereto ; but Judgment was 
given in that Cafe for the PlaintifF,becaufe it 
did not appear that the Defendants were 
Minifters of the Court, but might be Stran- 
gers; which could not be maintain'd, but 
was altogether void. 

Ohj\ Here is a Juftiiication by an Officer 
of an inferior Court by a Capias without a 
Summons j that is void, and no Cuftom 
can fupport it, and fo it was adjudged Trim 
24 C. 2. B. R. Read v. mlmot. In falfe Im- 
prifonment the Defendant jufUfied by a Ca^ 
fias out of an inferior Court, and held not • . 
good i for HaU Chief Juftice faid, that there ^- '^^J- 
was a Difference between Minifters of fupe^ 
nor Courts and inferior Courts, who ought 
to fee that all things be duly done ; for if 
Procefs out of a County Court be execticed 
where there was no Pla]nt,tt would be void. 

C Refp. 
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Refp. I have as great a RefpeA as any one 
can have, for the Opinion of the Chief Ju- 
ftice Hale ; but I can't agree to the Judg- 
ment given in that Cafe, which was given 
on the firft Argument, on a Difpleafure con- 
ceived againft the ill Praftices of inferior 
Courts in that irregular Way of Proceeding ; 
but certainly it is only a Procefs invtrfo ordi- 
ns^ and only erroneous. And in the Cafe of 
Ward and Ellain^ Cro. J a. 261. it was held to 
be Error ,• and fo \sMargtt and Harvey\ Cafe, 
Talmer 449. and no Cuftom of any inferior 
Court will make that Procefs good, as was 
held in the Cafe of Banks and Ftmbkion, 2 Ro. 
Ahr. 277. hut by the Cuftom of London^ which 
is confirmed by AA ^ Parliament, that Pro- 
cefs is held good, in MaakaUeyh Cafe, 9 Co. 
68. But there it appears, that without that 
Cuftom it would only be an erroneous Pro- 
cefs. Where Procefs iffucs in an inferior 
Court without Plaint, it is but Error, Saijage 
and Knight^s Cafe, 4 Leon. 78. Not^, There 
is no Authority cited by the Chief Jufticc 
Hak to fupport the Judgment in that Cafe 
of Read and Wilmot • and there is no Reafon 
(as I apprehend) that the Officers of inferior 
Courts (hould be more knowing than tiiofe 
of fuperior Courts, to judge of the Legality 
of Procefs under the Peril of being liable to 
an AAion ; it would be hard DoArine for 
Conftables and Minifters of inferior Courts; 
but the true Reafon why they are not liable, 
is becaufe where the Court or Judge hath 
Jurifdidion of the Matter, they are only 
Minifters, and can^t difpute the Legality of 
Precepts to them diredcd, 
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Bui the chief Queftion in this Cafe is, 
whether the Jn^ge a|i4 Officer are fubjed tp 
^n A^iqn^ where the Caufe pf Adion arofe 
oat of thf JvrifdiAiQn of the Coixn ; and I 
9m 9f Qpifiion that they are pot. 

As tQ that^ } will cpx^fi^er t[ie feveral Na« 
.tur$s . of thofe JurifdiAiQns^ which are re- 
^rainM to certain Limits ; fome are limited 
gs t9 th? Subje^ Matter of their Jurifdi- 
Aign : Of this fort was the Judicature of the 
Commiffioners of Excife^ who h^d a Jurifdir 
Stign given them concerning the Impofitions 
9P Strong Watirs j and their Adjudication of 
Lm^ fVims to be Strang Waters was an exceed- 
ing 0f thf^ir Junfdiftion^gnd for that an Adion 
V^Q^ld lie againft them^ as it was held jm Tcrrj . 
^^HmtmgtonsCsX^^Harires^fio. It was ma- 
Qifeft that they had in thatCafe exceeded their 
jLimits^ gnd as it was there faid^ they might 
96 well adj^idge fS^ofe Water to be Strong Waters. 
X^d it wgs a plgin Reafon in the Judgment 
in the Cafe of the Marjhalfeay 10 Co. for 
ih¥ Jnrifdi&ion of that Courts gt that time^, 
WP6 only in Debt and Cpvenant^ where both 
Pgrties were of the Iving's Houlhold ; and fo. i ?55^ 
10 T;rerpars^ where one of the Parties were of 
the HoyihQid ; ax^d th^t d}d not extend to 
Trefpafs pn the Cgfe ; and fp their holding 
pica iq gn Ajf^mffit was eon^m non Judice. So 
ia Q^fe where the JFpynder of an Eleemofy- 
P9ty Fogiidatiop appoints g Viiitor^ and li- 
mjcs bis Jiirifdi^ipn by kules and Statutes ; 
if the Vifitpr in gny Sentence exceeds thofe 
Rjil^f , «p A^im liss 9g»m& him^ as ^gs a- 
&P^fm (Wily ty^he pther Judges/ but by 
(Jbe Cfeiisf Jpftice ^ITo^ in the Cafe of Exeter^ 
CfiH^f i l?»t » » wherwif» where Jhe mift*kes 
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in a thing within his Power, altho' in that 
Cafe there be no Appeal further. 

Some Jurifdiftions are limited in refpe<* 
of the Perfons, as in the Cafe of the Afor- 
fljalfea^ where the Parties ought to be of the 
Houfhold, i;iz^\n Debt and Covenant, both 
the Parties ; and in Trefpafs one of rfiem, 
Otherwife it is cohim non yudice, vid. lo H. 6. 
13. Br. Aftion on Stat* P/. w/f' 10 Co. 7^,77. 
Such Judgment may be avoided by Plea with- 
out a Writ of Error. 

Other inferior Jurifdidions are limited in 
refped of the Place, as the Jurifditftion of 
Juttices of the Peace in relation to the Poor, 
is lirpited to make Rites for the Relief of 
them in their leveral Parifties ,• but if they 
tax the Pariih of S. to the Relief of the Poor 
of the Parifh of D. that is an apparent ex- 
ceeding of their Jurifdiftion, and the Juftice 
and the Offiqer are liable to an Acftion, 
which is the Reafon of the Cafe of Nichotsstnd 
JValker^Cro.Car. 594. And of that fort alfo are 
inferior Courts in Corporations, where the 
Judge and Officer are liable or not, with this 
Difference ; where it appears, or may rea- 
fonably appear, to them, that the Caufe a- 
rofe out of their Jurifdidion, and yet 'hot- 
withftanding they proceed, they are both li- 
able to an^dion j but it is otherwife where 
it doth not appear, or can't reafonably ap- 
pear, whether the Caufe arofe out of their 
jfurifdidion, or not; for there I am of Opi- 
nion that lio Aftion will lie againft them, 
unlefs they proceed after they are-informed, 
or know that the Caule of Aftion arofe out 
of their Jurifdfdion. And"* this Difference 
will diftinguifti this Cafe from all the former 
Cafes ,• for herein it appears that the Subjed 
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Matter is oat of their Jurifdidion^ or they 
may know it^ if it be not their own Fault; 
as in the Cafe of the Marjhalfea^ which was 
a Court of the King's Houihold ; The Ser- 
vants of the King's Houihold are all enrQll'd^ 
and if the Judge and Officer have not Copies 
of them^ it is their own Fault ; but in the 
^aCeLiajQueftion^ ,the Court hath Jj^rifdiai-^ 
on of xhfiLAdion^if^afmuch as it is aa A^lQir ' 
^iSTDebt } and that Aftion, being tranfitory 
in its Nature^ arifes in Point of Law^ in all 
Places^ becaufe it is a Debt in every Place. 
It is true that it arofe not in Fad within the 
Jurifdidion of the Courts which it ought to 
do^ to entitle the Court to hold Plea there- 
of ; but the Judge and Officer could not 
know it, unlefs by the Plaintiff or Defen- 
dant in the Adion ; and till they know it, 
the Rule ihall be in this Cafe as well as in 
others, Ignorantia faSi excufat. 

True it is, if it appears by the Plaintiflf's 
Declaration that the Caufe of Adion arofe 
out of the Jurifdidioa of tli^^ Court, all the 
Proceedings after will he void,- and coram non 
Judice i and that was the Reafon of thejudg- 
ment in the Cafe of Richardfon and Barnard^ 
I Ro. Abr. f 45", 809. March. Rep. 8. becaufe it 
appearM in the Body of the Declaration that 
the Place where the Bond was made, was in 
the Body of the County out of their JuriC- 
didion. But where nothing of that appears 
by the Plaintiff's Declaration, it ought to be 
made known to the Court by the Dcfen^ 
dant's Plea to the Jurildiftion of the Court j 
which Plea if the Court refufes, or accepts 
it, and proceeds after ; if the Pleabeoffer'd 
(as itoughtta.be) before Imparlance an4 
on Oath, all the Proceedings afterward will 
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fefe void^ and tht Judge Ind Officer will he 
liable to A&iohs j and chat the Law is fo^ 
appears by the Statute W^.t. c. jy, which 
prohibit inferior Courts to prbcded in C&n- 
crafts^ Covenants and Trefpaifes^ if^ade 6iit 
of their jfutiOidiOn) ahd giybs double Da- 
mages to the Party grievi^d : On which Sta- 
tUke two Writis of Prohibition have been fra- 
!fied> as apj^ears by Re^. Xirig. 98. KN.B. 47 . F. 
ttit btfote any Suit coftimencM, and tht o^ 
ther after the Suit commenc'd^ on which 
the Party ought to recoTCr double Damagies 
agaitlft the inferior Jud^e who proceeds af- 
ter^ but the Lord Cifhe in his Gommeht oh 
that Stamtte 1 !»/. 5 jo. faith, that if the Par- 
ty pleads tblfiB A^tton, hie hath concludted 
himfelf, and fh'all hive ho Adion on th» 
Statute^ but hi ought to plta'd tire Special 
Mitter^ *olk,. to the Jurifdidito A of the Cburr, 
and by that Means take Advantage of it. 
And for this Rekfon it is, that the fuperior 
Courts here refufe to grant IProhibitiote to 
inferior Courts on a SUggiftix^n that tht 
Caufe arbfe out of their JuiiOiAion, till thfe 
Defendant hath pleaded that Matter in the 
inferior Court to the JuriOiftion of the 
Court. Some Attempts (I confefs) hare 
been made to obtain Prohibitions on. ^are 
Surtnifes only^ as appears in Wainman and 
SnAthh Cafe, Mod. Rtf. 63. arid SU. 464. but 
after in the Cafe cl Cw and St. Aubin^ Mod. 
iiep. 81. It was held by the Lord Hate and 
the whole Court, that no Prohibition Will 
ile in that Cafe on a bare Surmife only, nn- 
iefs there be a Piea firft doly put & to thie 
JfurtfdidHott of tht Coiift, aM ft> that Cafe 
5n a Ro\ 1 17. is to t^ intfcfldci. 
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And there can be no other Rea(bn for itj 
bit chat the AdAon being tranfitory^ they 
can'c be faid to exceed their Jurifdiftion ciU 
they are informed by the Defendants. Plea 
where the Caufe of Adion arofe ; for other- 
wife the Superior Courts wou'd grant Prohi- 
bitions on bare Suggeftions only, as they do 
in other Cafes where Courts exceed their Jo- 
rifdidions. 

The Authorities both in the Ancient ^nd 
Modern Books agree that there ought to be 
a Plea to the Jurifdi^ftion of the Court to 
make the Proceediiigs void^ 22 Jjf. pi 64. ic fe. 15^1, 
is there faid^ if Deabt^ Covenant or Trelpafs 
be brought in an Inferior Court for a Matter 
done out of their Jurifdiftion^ if the Jurifdi^ 
jftion of the Court be for that chaUeng'd^ the 
^^oceedings will be void. la 22 £. 4. 3 1. k 
is faid^ that if k appears that ch^ Cpnrraft 
was made Dut of the jurifda^ion, and yet, 
they proceed ito Judgment^ the Party ffaall 
avoid it by Ploa ; for ia that Cafe it is jcoram 
pon Juiice^ as in t^e Cafe of the Marjhaifea^ 
vhere both Parties ztc not of the King's 
Hoolbold. 

The Cafe .of OHya and Bejfy cited at the 
Bar is very confonant co the Rcafon of this 
Cafe, the C»fe ther^e was, the Defendant 
was Goaler within a Franchife, the Under- 
^eriffiof the Franchife arrefled che Plaintiff 
put of the Franchife, and after brought him 
within the Franchife, and deliver'd him to 
vbe Goaler in Cuftody ; whereupon an Adrion 
of Failfe Imprifonment was brought againft 
the Goaler in C. B. whepe fudgment was 
giv«n fro j^r. But after on a Writ^f Error 
broughtki Trm. 24 Cfr. 2. that Judgment was 
fei^ers!d^ bccftule he had a good Warrant of 
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Commitment^ and was not privy to the Tvrt j 
the Court confiderd, under what Difficulty 
the Goaler was ; if he permitted him to go at 
large^ he was fubjed to an Adion of Efcape ; 
if he refirain'd him he was liable to Falfe Im- 
prifonment. And he ( not being privy to 
the Tort) Ihall not be puniih'd for doing his 
Duty, which was to keep his Prifoner. 

In the Cafe of Hudfon v. Cooke, Mich. 3 f . C. 
2. fi. R. an Adion on the Cafe was brought 
againft the PlaintifF in the inferior Court, 
for fuing in the Marfljalfea, theCaufe of Acti- 
on arifing out of the JurifdiAion of the 
Court } there it was agreed by the whole 
Court, that the Officer was excused. I know 
no Authority againft it, except the faidCafe 
oi 'Martin and MarjhaBj Ro. Rep. which is a 
Mifreport of that Cafe, becaufe the Lotd 
Hobart, who was Chief Juftice when that 
Judgment was^iven, reports it otherwife. 

I will confider in the next Place, whether 
this Aftion lies againft the Plaintiff in the 
inferior Court. And I am of Opinion that 
it doth not lie j becaufe the AAion being- in 
its Nature tranfitory, the Plaintiff himfelf 
may not perhaps know where his Caule of 
Adion did arife,* for a Bond may be feal'd 
to the Ufa of the Plaintiff with fufficient 
Witneffes, and may afterwards be fent to 
the Plaintiff who may peradventure dwell at 
Si great diftance ; or Money may be received 
to the Plaintiff's Ufe, and a Letter or Note 
may be fent to him afterwards by the Party 
who received it, and certainly it is in no 
wife material for the Plaintiff to know 
where this Bond was feal'd or the Mo- 
ney receiv'd : And altho' it hath been 
objefted, that the Plaintiff ihaU be prefum'd 
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to know where his Caufe of AAionarofe; 
yet I know no Cafe where a Man ihall be 
made a Twrt Fefar purely by Prefuro prion. 

The Cafe put at the Bar^ that a Man (hall 
be bpond to take Notice of Bona notablUa^ re* 
fembles not this Cafe ; for that doth not 
make him liable to any Adion if he takes fo. i ^9. 
out Adminiftration in the inferior Diocefs : 
The Adminiftration in that Cafe, 'tis true^ 
will be void^ becaufe the Court had no Ju- 
rildiAion. But in the Cafe in Queftion the 
Court frima facie hath Jurifdii^ion till it be 
oufted thereof by the Defendant's Plea. But 
if the Defendant fubmics to it^ and pleads to 
the Adion^ all the Proceedings will be 
good, and can't in any collateral Aftion be 
avoided^ or reverfed by a Writ of Error, if 
the Csfufe of Adion is alledg'd to be infra 
JurifdiBimtm Curia, for that can't be after- 
wards affign'd for Error in Fa<ft^ becaufe it - 
will be contrary to the Record. The Cafe 
of i>e and Ceefy^ 1 Ro.Abr. 7^9. 'tis true, feems 
to be otherwife ; but that Cafe is not Law, 
for in the Cafe of Cox and St. Aubin, Moi. 
Ref. 8 1, it was agreed that it was not aflign- 
able for Error, and fo it was in the Cafe of 
Harvey and HoUand^ HiU. 28, & 29 Car. 2. 
B.R. 

Another Reafon is, becaufe the Plaintiff it 
may be knows not the Extent of the inferior 
Jurifdidion. This is not like the Cafe where 
a Man complains of a Robbery, or any other 
Felony, in the Star-Chamber y for that is Igno^ 
ra^tia Juris, which will not excufe ; but the 
Limits as to the Place, is Matter of FaA 
known only to the Officers of the Court, 
and Strangers are not obliged to take Notice 
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thereof under the hazard of being Kable td 
A<%ioil5. 

Moreover, I know no Cafe where the 
Perfon, who aAually commu$ the Trefpafs 
fuppos'd to be done, (hall be e^tcus'd ; and 
yet the Perfon who is ahfenc and only pfo^ 
iput'd it to be done, ^1 be a Trefpafibr. 

I can't find any printed Caft to warrant 
this AAion. As to tiie Cafe of Higginfm t. 
Martin and l&i/fy, Micb^ 28 C. 2. R^it. fi6. 

C. B. I hare feen no Report of that Cafe, 
and know not on what Reafon Judgment 
was therein given, and therefore I will am 
fwer it only with the fabfeqcMtft Judgment 
in the Cafe of Ay/ and Gurney^ Tdfch. 36 Cmr. 
2. B.R. Rot. :;!f9. where it was beld, t^at an 
Adion of Trdl^fs and Falfe tmpriibnment 
would not lie agatnft the PlaintiiF in tiiat 
Cafe. And as to the Cafe of Riccas v. ^iw^ 
ler^ faid to be adjudged in cbat Conit, T^fA. 
i fT.&M. Rcf, 321. it pafcM (i beUey-e) fd 
fikfHio, btcaufe fome of rbe Judiges wiiso thn 
fac there, remeniber nothing of it, and ift it 
tbtrefere of ao great Aucbority. 
Whether Whether ati AAion on t?he Cafe wiJl wx, 

lir ^'ufti'fic ^ ^^ft ^'^^ Plaintiff who oommencos t 
wh€rc\c * Suit in an inferior Coort^JcnowingtfheC^uCe 
knew the to arife out of the Jurifdi(Skion of the Court, 
Caufc irofe may be of anocher Confkterattoo^ but thw is 
y^^'nc^"^ not now the Queftion. But I can in no wife 
^nidittion, fj^MymyScif that an fi&ixm on the Cafe 

will lie TOOctly for t^hat and nothing more, 
becaufe it is « Proceeding in a Cowfe of Ju- 
fo. 1570. ftice^ whope niie Court frima facie hath Ju- 
rifdi(5bi©n, tmlds it be ouftedby the Defen- 
dam'6pka:: A.nd ifthe Defendant will 'not 
mke Aitonntage thereof, it 'is inever after* 
wands rtfo be avoided. 
Vo1.il y An 



F*lfe Imjnifonment. ^07 

AA A&ion was brought by nn Attorney 
for commenciftg a Suit againu him in an in* 
ffrier C6urt3 knowing him to be an Attor- 
ney bi the Common Pleas^ and not futable in 
the infeHor Court $ but it was held in the 
Tithe of the L^rd H^k^ that the Adion did 
not lie ; fbr he would not it tnay bt infift on 
his Privilege^ and if he wbiild^ he rfifght have 
pUAded it^ abd had it allowed hifn : And fo 
in this Ca(b perhaps the Defetidatit might 
fubhiit ti> th^ Jurifdidion ; and if not^ he 
might plfcad to it^ and (b (lay all Proceed^- 
ings. 

Nothing hath been more tbtnmon than fdr 
Plaintiffs to commence Adions in inferior 
Courts^ knowing the Gaufe of Adion arOfe 
XMtt 0f thejuriltliditoof the Court; and it 
i% ftrangt that this AdiOn (hbuld neter be 
deTifefl till tfaofe late Precedents which have 
beet) cited at the Bar. The great Abufesot 
inferior Courts by an Ufiirpatton of Jurifdi- 
diem might be ^I confefs) a Provocation to 
find out fom^e oeW Rem:edte5 to keep them 
within dieir B6unds. iTheir Prtdice of iifui^ 
H!g Piteefs of Capidlf without Summons pro- 
voked the Lord Hah tO be of that Opinion iil 
tlie Cafe t>f Read^nd PTtlmaH^ that an Adioh 
of Falfe Impriforrment would Me, betaufe 
there was none other Rehnedy ^ for it being 
tjnly a!n Error in Prooefs, is aided by Ap- 
|>earance ; fo that lio Advantage codld be 
thereof taken on a Writ of ErrOr : And thofe 
Courts ufui^ing kll t^ranfitbry Adions, althO' 
the Caufes arofe <mt of their Jurifdidion, 
did in fome meafure prevail on the Courts 
at We^minfitr to give fcftne Countenance to 
this fiew Adion. But in rlrefe Matters we 
ought rather to rejgard the Publick Good 

dian 



2^o8 Falfe Imprifanmfnt. 

than the Enlargement of our own Jurifdidi- 
ons ; for if this A&ion fhould He^ there would 
be in EfFecft njo Remedy for fmall Debts be- 
tween 7 /. and 40 /. For in my own Expe- 
rience I have obferv^, that when Suits are 
commenced in the fupcrior Courts for fuch 
' fmall Debts, the Attorney oftentimes reco- 

vers the Debt and receives the Money ; but 
when the Plaintiff expeds to have the Mo- 
ney of the Attorney, he inftead of that re- 
ceives a Bill from his Attorney, by which 
(befide the Debt recovered) he is a Debtor to 
the Attorney ; fo that it had been better for 
him to have loft his Debt than taken that 
Remedy. 

The conftant Pradice of Inferior Courts 
to ifTue Precepts of Capias without Summons 
I think fuch an Abufe of their Franchife, that 
perhaps it will be a Forfeiture of it. I know 
no other Method to remedy it. I know there 
is a fraudulent Pradice among them of ha- 
Ib. i57»- ving a feled Number of Attorneys, who 
' take an Oath not to plead any Foreign Plea, 

which they (by a voluntary Miftake) inter- 
pret all Pleas to the Jurifdidion of their 
Court, and on that Pretence they excufc 
themfelves^ to the Defendant that they can't 
plead fuch Plea ,• and to prevent others from 
pleading it, they deliver Declarations with 
an Imparlance to the next Court after the 
Arreft, to prevent aliOpportunities of plead- 
ing to the Jurifdidion. But I wou'd not fcru- 
ple to grant a Prohibition (and I know Pro- 
hibitions have been granted) when a Plea to 
the Jiirifdicftion hath been tendered at the 
fame Court in which the Declaration was put 
ini notwithftanding that Pretence of an Im- 
parlance, and that the Plea came too late. 
Vol. U. But 
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But lam very cautious of allowing this kStU 
on againft the Plaintiff^ unlefs there be bet- 
ter Authorities for it in our Books^ which 
fay^ that no Aftton lies for fuing for a thing 
in a Courfe of Juftice^ and it's not material 
the' it be not in a proper Courfe ; if a Man 
brings an Appeal of Murther retornable in 
C. B. altho' it can have no BffcA becaufe the 
Court hath no Authority^ yet no Adion lieth 
againft the Plaintiff^ as was agreed in Sir 
Richard Buckle/ s Cafe, 4 Cos . And I have 
heard nay Lord Hale fay, that it was refolv'd 
in the Cafe of Sir Richard Buckley, that an A- 
dion doth not lie againft the Plaintift* for 
putting Matters in a Bill, of which the Court 
hath no Conufance, altho' in that Cafe in 
4 Co. it is otherwife reported. 

If the Declaration be, that the Suit com- 
menced there was ea Intentiom to hold him to 
Bail in an Adion wherein no Bail was by 
Law required, or that t|ie Kdtion was laid 
to great Damages, fo that he could not find 
Bail, or fuch like thing, an Adion probably 
will lie. As to the Cafes of Higginfon verfus 
Martin and Hadley^ and the Cafe of Boys and 
Gurney, cited at the Bar, thofe are Modern 
Precedents, and 1 know not on what Rea- 
ibns or Authorities the Judges founded their 
Judgments, becaufe I have not feen any Re- 
j)ort5 of thofe Cafes, nor whether they were 
on Debate or not ,* but I was prefent when 
the Cafe of Hudfon and Cook was adjudged in 
Mcb. } f Car. 2. B. R. It was an Adion 6n 
the Cafe brought againft the Defendant for 
commencing an Adion in. an Inferior Court, 
whereas the Caufe of Adion arofe out of the 
Jurifdidion of that Court. Non culf. wa$ 
pleaded, and a Verdid for the Plaintiff. ' And 

an 
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an Ekception was taken in an Arteft af judg^ 
menc^ for that it was not (hewn^ that th« Da* 
fendant knew that the Place where the Caufe 
of Adion arofe^ was out q( the Jarifdiftipo. 
But it was held by Jefferys^ HdUoway and. Wdr 
€oty that it was aided by the Verdi^^ Withmt 
being of the contrary Opinion. I then thpught 
it (I confefs) ftrange^ that the Gift of the Al- 
bion fiiou'd be aided by the Verdid. It wai 
agreed in that Cafe^ that it cou'd not bd afr 
fign'd for Error in Fad, that the Caufe of A- 
Aion arofe out of the Jurifdidion of the 
Courts becaufc it was contrary to the AUer 
gation of the Record ; and that the Officer 
was not punifliable who executed the Procefs 
in fuch A&ion, but that an Adion on the 
Cafe wou*d lie againft the Party, it was faid, 
that it was fo reiblv'd in a Cafe between 
Ccwper and Cowfer^ Pafcb. 18 Car. 2. in Sc^ccar 
when Hale Chief Baron fat there. I have 
taus'd the Roll to be fearch'd, and have feea 
the Record thereof, and it was enter'd HiH. 
18 ^ 19 Car. 2. in Scaccar. Rfit. f f. the PlaiBr 

tifF declar'd that the Defendant without any 
Caufe of Adion, by Virtue of a pretended 
Precept out of the Btirrangb'-Cowrt of Soatbu^ari 
ad nfagna freSemfa dampua^ procux'd hioi to bc 

arrefted, and detain d in Prifon till fuch a 
Day for want of Bail, ubi rewra he had no( 
axiy Caufe of A^ion infra Jurtfii&ionem Cur 

ria. Norn ^df was pleaded, and a Vfiidift 
\ found for the Plaintiff, and 4P /• Damages 
given ; but the Gift of that Adion was >cbe 
laying of great Damages, and caufmg hin 
to be arrefted and detaia d in Prifon for wa9t 
of Bail, for which an A&ion will lie, akhc/ 
the Cpiirt hath Jurt£<ii£tion of the OfiuS^ j 
and therefore the Avermeoc that he bad not 
Vol 11. Caufe 
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Caafe of Aftion infrs JwrifiiSiontm Curlie, 

was oot material to the Gift of the Adion. 
iSut that is not the Cafe now in Queftion3 
and therefore I will fay no more concerning 
it : But as to this Adion of Trefpafs and 
Falfe Imprifbnment now in queftion^ I am 
of Opinion that it lieth not^ either againft 
the Jttdge3 the Officer or the Party^ and that 
Judgment in this Cafe ought to be given for 
the Defendants. 



Saoiuei Rowell verfas James Dyon Md 

George Walmfley. 

HUl. 9 W. 3. c. B. 

f^O U NT for an Ajfault^ &c. hy the Defen^ fo. 944, 
y^ Jant fimul cum J. B. Bar, That theTref- 
f^y &C. 'ivas committed hy them and the [aid}, ^. 
jaifftlj^ and that the Plaintiff' brought an Action in 
C. B. agoing the faid J. B. for the faid Trefpaff, 
&C. and that there was Judgment and a Ca' fa' 
aiporded againjt him^ and that he to avoid it faid 
the Plaintiff^s Attorney hy his Confent the Money rc^ 
ciwcrd. RepHc' Nul tiel Record. Rejoind' 

Quod habetur, &C. and fray that the Record 
may he inffeBed^ &c. 

The Record was brought into Court the fo. 945. 
firft Day ofEafier^Term loW.j,. And «^ri^Af Wjicrc the 

the King's Serjeant, of Council for the Plain- ^j^^J^/^^^^^^ 
tiff, alledg'd, that there was a Variance be> p]y ^he Place 
tween the Record which was pleaded in Bar of a particu- 
and the Record in the now Adion ,- for the lar Avwront. 
Declaraticm in thi^ A^ion is for an Af- ^^ ' 

fyaXt^ tite. made decimo fuinto 'die Aiaii nono 

WiMdmi teptii, and for a Detainer of him in 

Prifon 
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Prifon for the Space of twenty Days, and 
in the Record pleaded in Bar, theXrefpafs ii^ 
fuppofed decimo tjuarto die Mali with a Detain- 
er of him in Prifon for the Space of ten 
Days only. And the Opinion of the whole 
Court was, that in regard there was not any 
particular and preoife Averment in the Plea, 
that the Trefpafs, &c. alledg^d in the Decla- 
ration in this Aftion, and the Trefpafs, &Ci, 
in the Aftion, &c. pleaded in Bar, were the 
fame Trefpafs, &c. that it was a material 
Variance, and that to fay as it is here in the 
no>y Bar that TranfgrtjfioiC frad* faU\ fudt 
conjunifim^ &c. Was not by it felf fufficient 
without fuch Averment as before. 



Davis verfui Yale & aP 

ma. iijv.i^ Hot. 669. c. B. 

fe 946. f^OUNT for a Falfe tmfrifonment of hi^ at 

It's abfurd VJ ^^^^ S^- George in partibus tranfmarinis, 

to plcid that viz. apud London &c, till he had made a Fine 

dont%Zln''^f ^^^ 1. and a Bond of -a 1000 1. to ft and to the 

bus tranfmari^ Award^ &C. and alfo for taking and detaining his 

niSf viz^ apud Goods ^ viz. 5000 fagodaSy b) which be lofi the 

Undfnf&c. Vrofty &c. Bar, That the Caufe ofA&ion as to 

all except the Pagodas did not arife within four 

Yearsy &C. And as to the Pagodas^ that non ac- 

crevit infra 6 Ann' Replic' to all except the 

Pagodas y that the Defendant was beyond the Seas^ 

and^as to them that the Caufe of ABion did arife 

within fix Tears. Demurrer, &c, 

fo. 9$o. Ic was refolv'd by the whole Court, that 

the Declaration was ill becaufe the Trefpafs 

is fuppofed to be at Fort St. George in partibus 

tranfmarinis^ wz,. apud London &c. which is 

Vol. IL tepug- 
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repugnant and abfurd. And it was faid by « ^* **'• *• 
the Chief Juftice and Pawel Ja&icc^ that if a 
Bond bears Date at Paris in the Kingdom of 
Francty it is not tryable here. 

2. That the Provifo in the Statute of Li- ^^'^^ JJ 
mitations doth not in Equity extend to this i^^^^ 
Cafe where the Defendant was beyond the cr9. cm^ 2^ 
Seas; for the Plaintiff might have fued out 333. 
an Original^ and continued it for as many 
Years as he pleas'd^ and fo is Hall and ^- 
bank^s Cafe^ 3 Mod. Rep. ; 1 1. 

But Leave was given to difcontinue after 
the Court had pronounc'd their Opinion in 
the Cafe. Ltuinz, and Lutwycbt were of 
Council with the PlaintifFj Darml the King's 
Serjeant with the Defendant. 
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Bvhsttd viffis BvSl 
ACA 5 ^#. 2. Jt#r. 796. C. JJ. 

fc- 95 »• T5t^ ^ ^ ^^ ■'^ ^^*^ ^ Leicefter^ AeW ^cfire 
Fi the I^utf efV. EstA <?/' Huntingdon, 

Si^ari ike. uvled a TUnnt againfi Bu^ard ; 

4g^ BttU 'deelard^ that Bufzard is &. per diver- 
fod Annos &c. was a Soy^ldit • that be was 
fojfefedofa Sow afsdfut It to Bofeafra to be ffafi^ 
wbp promifed to ffay it well ; and thereupon of- 
fignd the Breach. To this the Defendant demur/d^ 
and the Plaintiff joined in Demurrer y and thereupon 
a Day was given ufq; ad proximam Cur' Ad 
quam Curiam the Forties appea/d^ and Judg- 
ment was given for the Tlaintiff^ and a Writ ofln^ 
quiry of Damages awarded^ as appear d on the Re- 
tnrn of the Recordari, &c. 
U,^ jj j^ Thefe Exceptions were taken at the Ban 

1. That it did not appear that the Earl 
had Power to make a Deputy ; but for that 
vide Co. 9. 42. the Earl of Salp^s Cafe. 

2. That the firft Procefs was a Capias ; fei 
non allocatur^ becaufe that is cur'd by the 
Appearance. 

fc 954- 3 • ^^^ ^^^ Declaration is before the De- 
fendant's Appearance ,• fed non allocatur ^ be- 
caufe all is done at the fame Court, and it 
ihall therefore be intended to be done in 
good Order. 

4. That on the Demurrer, a Day was gi^ 

Ten to the next Court without mentioning 

Vol IL any 
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aiiy Day certain ; and that was held to be ^ 

an iiioirable Fault. But then ic was moved, 
that ?e aji^lar'id that th6 Court Was ^ Cotirc 
of Record ; and then a \^rit o^ Error lies, 
and not a Writ of Falfe Judgment^ if there 
had been a complcat Judgment in the Cafey 
which was not j for there is only a Writ of 
Inquiry of Damages awarded^ and therefore 
nothing further was done in the Cafe. 
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Wiiibn verfw Leachat. 

i 

Gilt. ^ & 4. jfaci a. Rot. 179% 

Itafffdr*JoH the kitorri of the Recordad^ tht^ 
thi n&stf pif^dint pti ft. t . prox' aflHIckun 

t^ifki dft^r m the tti^kr CoUri atdiflfi tlk 
flaimtff' MilJtitaf^dfof tdBug an mfif i Mi 
ihdt Bh .NttWtttffen^d^ thite Wat a VifM Mi 
yit^HfemJw the n&ii) JiefeHiMt. 

ThtiktttW mtt iftfiftid dtt by tHe fo.9;7i 
^a6ltiiPs CbuildlE • r. TMt in tKfr vmtfd. 
das, the Word r/eirl] was inftrted itiftdad' Of 
the Word C/iiriJ i. That the PWntif, in 
the inferior Court hitn not declared 9«r ^x* 
amicum. ^ JD^ctufy H is Ikid in 4he Record, 
that the Jury ele^ tna^ d'JwrMt* fmr* fer Cur*, 
wherear the Jarf £^ i# 6t ttfi W Tryots> 
and the Judgment fei^ theft Caofes was re- 
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White verpis AuAin. 

fe*95J« ^^OUNT in Formedon in Dffcender on a 
Vj Gift bj mil of Lands in Ely. Bar, by a 
Fine levied in the Court of the IJle of Ely, &c. 
(the Demandant replied and the Tenant rejoin d^ 

.'t*^ '^ ki^ :it net being material I have omitted them.) . 

fo.9tfi. . .Demurrer and Joinder in Demjjrrer, and 
Judgment for the Demandant ;. becaufe, ad- 
mitting that the Fine was well gnd legally 
levied in the Court of Ely (which .the Court 
thought a hard thing to be maintained) yet 
V chat w^as but a DiApobtiAuance,, 9nd^ . that is 
the Qround and Foundat iba of the 1^4 Adi- 
QSl^oi^ormedon. 



yn ,i-t' it I ^ i! ii II I ■ i * > »' l , ; i r' ^ 

J io. h Huiddck verfus Petre* 

• *■' ■ * V 7. ■ I • -• • • • . . * ^ 

fc*9*3- f^OU^T in ll?ormt<ioh in Reverter ^^ that 
Vw4 Hen. Powtrell wasfeifed in Fee of the 7<f- 
nements in queJUon^ and by Fine and Recovery con^ 
vey^d the fame to Robert Hagard and Henry 
Hunlock, and their Heirs, to the Ufe ofhimfelffor 
JJfjs^ Rmainder to Ann Jf is Wife for Life; Re^ 
^mdtnderro hbeir firfi Son in Tail- Male, andfo to 
their other Sons. Remainder to Robert Powtrell 
bis Brother for Life } Remainder to bis firfi Son in 
Vol II, Tail^ 
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Tail^^Mak^ and fo to bis other Sops. • RemainJer ' 

to the faid Hen^ Powtrell in Tail ; Remainder tp 
him in Fef. Virtute cujus necnon &c. he was 
feifedfor Life ; Remainder prout &C. revertionc 
inde prcfat' Henry Powtrell (pedan* which 
Reverfion he granted to the XJfe of the Demandant 
virtute cujus &c. he was feiftd^ &Q. That Hcn^ 

Powtrell died poft cujus mortem rem' jus 
J. P. the Son of the faid Robert Powtrell & de 
ipfo J. P. W. P. another Son of the faid R. P. 
& de ipfo W. p. revertit jus to the Demandant. 
Plea in Abatement by Non^ttnure. Replic'^ that 
thi Tenant was Tenant the Day of the. fVrit fnr* 
chafed and Iffue offered^ hut the Tenant demwrrdj 

&c. Judgment to anfwer. over Demurrer to 
the Count ; i. Becaufe. the Plaintiff hath, not 
fhewn that any Donor ccpit exples' &c. '2,, That 
the Death of Ann Powtrell is not JhewTL i.Jhat ^^ 
it is not aUedgd that the Right reverted id the De-- 
mandant^ eo quod the faid W. P. died without 
JjfuiMale. 

This Cafe as to the Plea in Abatement is fo*97J« 
reported in Lev. 3. 330. I was retained ti> 
argue the Demurrer on the Count for-thc 
Tenant. But before any Argument w^s 
made^ the Caufc was ended by Agreement 
between the Parties ; whereby the Tenant 
was to have a confidcrable Sum qf Money, 
and was to permit the Demandant to.ent^r 
Judgment, O'c. But yet 1 will fay fomething 
of what was intended to be fpoken at the 
Bar. 

. As to the firft Caufe of Demurrer, fciP.thii ^^•J^* 
no Efplees are alledg'd in any Donor, thp o^^ffg'Se 
Books go on this Difference ; When a Fee- alledg*d in 
iimple is deinanded, there Efplees ought to the Donor, 
be alledg'd m the Donor and in the Donee and where io 
alfo i but when an Eftate TaU only is ^^^ *^^ 

D 3 . manded. 
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maoded, there it fufficeth te stUedge Efplecs 
in the Donee only, 8 E. 3. 19. ^. 3. i?^- 3- 
84. 9 H. 6. y;. and F. K B. 22. C. and D. is 
expref^, that in a thrmedon in the Reverter 
K^'lees in the Donor and Donee ought te 
be alledg'd in the Count. Vide for that Fttr,. 
Tit. Fornudon 3 r« as to a Remainder in Fee, 
and there it was r^rd that a Count for that 
^aqlt was ill ; but it was amended. And in 
CO JE. 3. f/. }. the Difference between the 
Biemaiid of a Fee Tail and a Fee Simple, is 
taken and refolved by the Court ; and thefe 
I'recedents agree with thofe Authorities, wx,. 
Rafi. Tit. Formtdm en Reverter^ three Prece- 
dents, €0. Entr. 340, 341 and 342. Iham ^03, 
J 19. Jjh. 4py, 406. two Precedents. Veteres 
mratumes 91, 199. (. in the falfe. fcl. of that 
Bookj but 200. in the fight /tf/^. If it had 
t>een objeAed that in this Caft there was 
no ponor, it might have been anfWerM, 
that it appears that Henry VowtreU was feifed 
in Fee, and that he levied a Fine to make a 
Tenant in th? Writ or Recovery, arid that 
He was alfo Party to it, and the Fine and 
l^ecovery were but one Affurance made by 
Jiim only i and fo the Eftate mpv'd from him, 
and th^n he was the Donor, and the Efplees 
ought to have been alledg'd in him. And it 
is alfo inconfiftent that there fhould be a Gift 
in Tail without a Donor ^ and without a 
Gift in Tail there can be no Formedon in the 
ReVcerter. 
1^ ^^ The two other Caufes of Demurrer are 
\\^T not (methinks) of any Force, and therefore 
% will not fpeak thereunto. Biit another 
;ood lEi^ception (as I apprehemi) may be ta- 
:en to the Count i^athis Cafe, fiiP that it 
lath falfified ^h? Wrip ; for by the Writ twen- 
ypLlJt ty 
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ty M^ffuages are demanded inter alla^ and in ^'^Sl^l 
the Count it if alledg'd that a Fine was Icvi- ^ *^5Sw 
ed of the faid Tenements^ inter alia^ur nomtn bytkt Nii^t 
of fixteen Mefluages | and its impoffible that or i^ Aciii 
twenty Meffuages can pafs by the Name ^f^lSt*???* 
fixteen. In an Ejeament the PlaintifF de- "r** *•"*• ' 
clarM on a Demife of a MeiTuage ten Acr^s 
of Land^ twenty of Meadow^ and twenty of 
Pafture^ by the Name of ten Acres of Mea- 
dow he it more or lefs. And after VerdiiSk for 
the PlaintifF, Judgment was arreiled^ becaufe 
it was impoffible^ and the rather becaufe the 
Land demanded is of a different Nature from 
that which is memion'd in thejper mmen^ Tel'y. 
J 66. Owen ij}. Daj and F/Vs (Jafe^ i Brmnd. 
X4f. If it mTo^ then as to four of the 
fatd twenty Mefi^ages demanded by tbt 
Writ^ there was no Tenant to the Preeiffj^ on 
which the Recovery was had^ and then the 
Demandant cAn't recover according to his 
Writ^ and confequently he hath falfi^ and 
abated his own Writ of his own ihewing. . ' 



Atheluftan Vaughan verftu Richard Row- 
lands and Margaret Vx^ 

The Pedigree in this Cafe. 



Humphry Owen 



Elu/fan Vaughan. Ellen Ux* 

c^ ' 



Donor. Humfbrj. 

I 
Htigb. 

AtMufian the Demandanc. 
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:,fo. 974» . jr^OUNTin a Formedon in DefcenJer brought 
l^'o^ ^ V-i f» Wales on a Feoffment to the Ufi (as t'o 
ipf maGii^ *^ Moiety) of the Feoffor for Life; Remainder to 
of.I^dby Eluftan Vaughan and EWcn bis Wife for their 
Moieties^ by joint Lives ^ & poll decelTum prim' eor' mori- 
a Fcoffincnt ^nt^ to the Ufe of tbefaid E. V. and the Heirs of 

Sought ift *^"' ^^^y ^^ ^^^ ^^^y ^f *" ^^'^ ^^f^y ^^^ ^/^** 

^sUs. ^^ber Moiety to the Ufe of the Caid E. V. and his 

faid Wife /for their Lives ^ ana after their Deceafe^ 
to the Heirs of the Body ofE. V. on the Body of his 
faid Wife. Virtute cujus ac vigore &c. the Do^ 
-nor was feifed of the firjt Moiety in Dominico 
fuout delibero Tenement* the Remainder to 
' E. V. and E. and the faid E. and his Wife 'twere 
feifed of the other Moiety ^ viz. Eluftan in Doih* 
Cuo ut de Feodo per tormam' &c. and the Wife 
in Dom* fuo ut de libero Tenement* &c. 
fb. J7tf. ^ Nota^ That it is faid by Fttzherbert in Trin. 
27 H. 8. 21. fl. 15.. that if Land is given to 
Husband and Wife^ and to the Heirs of the 
Body of the Wife, fuch Eftate ought to be 
thus pleaded^ viz,, virtute cujus the Husband 
and Wife fuer feijit* fimul d^ haredibusde corf ore 
(of the Wife) in jure iffitts (the Wife) and not 
de libero Tenement ov feodo talliato. But Bro. in 
his Abr. Tit. Pleading j. makes a ^are there- 
of, and cites Litt. Sea. z6. where it is faid, 
that if Land is given to Husband and Wife, 
and to the Heirs of the Body of the Husband, 
that the Husband in that Cafe hath an Eftate 
in Tail general, and the Wife an Eftate for 
Life only ; and the common Form of Pi-ece- 
dentsisfo. 
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North verfus WinskeD. 
H;1 %& ^Ja.z. Rot, 579. C. B. 

DEBT on Bond wHb Ccnditidp, to fay 1 5 1. ^ 
Bar /^ Foreign Attachment in London, 
fuppofing the Cufiom there to he^ phajt if one levi^ 
a Plaint againfi an Adminiftratar^ &c. and if the 
Flaintifti^ifiet ore tenus that be or any other was 
indebted to the Defendant in that Plaint^ that tbtp 
the Defendant fhall be attached by the Sam in the 
Hands of the Plaintiff^. That the now Defendant 
levied a Plaint againfi the now Plaintiff as Admi^ 
niftratrixy &C. 011 a Demand of ^^\. and tefiifUd 
that be was.indebted to the Intefiate>in ^j I. &c. 
and made Oath that the Intefiate was indebted to him 
in yy 1. whereupon he had Judgment for the faid 
fi 1. and then avers that t be faid if I. in theCon^ 
dition of the faid Bond, &c, are Parcel of the faid 
f J 1 . and that the Bond was made to the now Plain* 
tiff for parcel of the faid Debt of ^^ L And for Secti- 
rity of the faid if 1. parcel of the faid § ^ L to the 
Plaintiff then, Executrix^ &c. Demurrer, &c. -^ 

The Plaintiff's Council took thefe Excep.- fo. ^g^^ 
tions to the abbve-Plea, 

I. That it did nor appear there was any 
Debt due to the Plaintiff* in the Inferior 
Court before the Attachment was made^ and 
for that Dalton and Seller s^s Cafe, 3 Cro. 18^. 
i RoBs Abr. f f 3. a, Nh. t & 2, were cited. 1^ 

^iiBec^ufe 
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2. Becaufe ic was not avcrr'd that the Par- 
ties were within the JurifdiAion of the Court 
at the time of the Attachment ; and for that 

fo. 985. RoUs Abr. f f4. Let. ^ Numb. ;, C^* 4. were 
cited ; 'vide likewife the New Dyer 196. and 
the Note in the Margen there. And on 
thefe Authorities the Court eoclin'd to be of 
Opinion that the Exceptions were good ; 
but they gave Judgment for the PlaintifF, be* 
caufe the Cuftom alledg'd wis abfurd and un- 
teafonablej for it is that the PlaintifF in the 
Inferior Court may by himfclf or by bis At- 
torney fwear his Debt to be a true Debt^ 
Vtarfe and Gakofs Cafe, i RoIU f ^4* Lift. I 
adjudged ; and alfb becaufe the Cuftom doth 
not extend to the Debt in queftion^ and for 
that vide now the Cafe of Hwfij and Twrgn, 
1 Lev. 306. & I Ven. m. where the Cafe is 
more fully reported. 

And the Averment in the Plea in Bar that 
the Bond in the Declaration was made to the 
now Plaintiff^ Adminiftratrix of the faid 
3^, North ^ for parcel of the faid Debt of jf i. 
&c. and for Security of the faid 1 y /. pared 
of the faid Debt of f 3 /. to the now Plaintiff, 
then Executrix of the faid J. Nortb^ was con- 
tradi<5tory and abfurd ; for by the firfl part of 
the faid Averment the faid Debt of f y /. was 
owing by the Inteftate to the now Defet»- 
dant ; fo that (as it is alledg'd) he hath given 
the Bond in the Declaration for part of a 
Pebt due to himfelf, which is abfurd and to 
DO purpofe. And for the laft part of the faid 
Averment, that is contradidory to the for- 
mer ; fot the former part faith the Bond was 
given to the now Adminiftratrix for part of 
the faid iDtht of yf k and the Bar after faith, 
the Bond was given to the now PlaintifF, 
Ti»lII. then 



tMti Esecutirix of the faid J§bn Njrtb, and 
^>rSccu4fity of the (aid if /. part of the faid 
Debeoff^/. 

^ 1 I < ' ' I I ^ I ■ I > ■ I U > <• I Bit 

Scarpe v^ySftf Young. 

• f 

DEBT m fffkl. Bir k) the €$mfn^ Cyfi$m fo. 98^. 
nfV^Wgn Jftacfffff^ts in J^^ondop, that if 
00/ Ptrfm affirm 4 Vyint in J^on^oa, &c. and 
tbfn it is fhiwn that ki affirmid a Plaint in Lon- 
don asjimniftr^for^ &C. of S. kjf Virtm ofLeU 
Ws, fif 44^i^yft0th» €pmipiU€d t^ him hy thf 
CfimmiffiiPJi of an Jfckdeacon^ &C. 4pdtb^t tlnn^ 
tfpM 4 I^^bt dm h bim to fkf Plaintiff was attached, 

ifl. Replic' Th^t tbo faid S. had bona nota- 

I* The Pkintil^ Council ii^fiftcd Firft, fo. 994. 
That the Matter of tl^ Rcplic^ition was well 
^tded^ altho' the {Kccife Certainity do hanis 
mubiiilms acoordjkig to Needkamh Cz^k^ Co. a. 
fjf. i& oot (H^wn; tor the Precedents are 
not fo Co. Kn$n.iz8. X>. Rafi. Tit. Exocutors and 

Admini^toj^s i« aod in Bat 1 f ^^lU 77/« Ex€cu^ 
$or 909. N40nh. z- 

2. That the Matter of the Replication, 
tko^ Matter of F9<% only, was fufBcient to a- 
vmd the Judgment in the Foreign Atcachh 
nifat, withou): any Writ of Error,^ and coo- 
fequently the Defendant's Bar ; and for that 
thftfe Cafes (being flrong Cajfes to tkh Pur* 
pofe) were dited, z? 5. 4, 30. Br. 5^r 92. 
2 R. 2. /(>. 2. b. Cro. EL 598. ^aramort and Ptf/V$ 
Cafe, and 830. Cok$ aod Br0mfBrtb's Ofe, 
Jli?i& 71/. Cufkomsdt U «r. f^. P. ifumb.4. 
$ut admitting the Replication wa$ oo( good^ 

ycc , -. 



i 



424 Foreign Attachments, 

yet ^ was urg'd that the Bar was illjfotiC ought 
thereby to appear that the Cuftom is &ri&\f 
purfua, or otherwife it is ill. D/eri96,fc 
I Brownlow 60. Hope and Holmans Cafe^ Latch. 
209. Herm and SfuWer'sCafe, Cro. El. 691'. 
Humfhrjs and Bams^s Cafe. Djer 247. Tofi^s 
Cafe. 

Exceptions to the Bar. 
X. The Cuftom is alledg*d to be, that the 
Plaintiff ihall have Execution of the Debt 
attached, he giving two Pledges to reitore the 
Debt attached, if the Defendant infra un an 
d^ un* diem J &c. debit* ftd^X in fraJ^ billa origi- 
nal^ content' difrationarct ; but 'tis not alledg'd 

there was any fuch conditional Judgment or 
Award by the Court, for that which is in- 
tended by the Plea to chat purpofe is entire- 
ly nonfenlical and defedive, and an infenii- 
1)le Averment is as no Averment, and the O- 
million thereof is a Fault incurable, and fo 
it is adjudg'd in Hope and Holmans Cafe above^ jj 
I Brownl.6o. and fo is Mackwortb and Brownie \ 
Cafe cited in Harwood and Lee's Cafe, Dier '| 
196. b. circa finem^ and it's not fufficient tho' 
it be after averr'd that Pledges are found. 

2. The Cuftom is alledg'd, that the Plain- 
tiff fhall have Execution for the Debt in the 
Original Bill by two Pledges to be found to 
reftore the Debt attached, if the Debt in the 
Original Bill be difprov'd within a Year and 
a Day. And the Bar alledges, that Pledges 
fo. 595> were found to reftore the Debt attached, if 
the faid Debt attarh'd was difprov'd, &c. 
which is abfufd and contradidory. 

5. The Cuftom, as it is alledged, is to be 
intended to extend to Anions brought in the 
Plaintiff's oWn Rights and the Adion brought 

Vol IL by 
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by the Defendant in the Inferior Court is as 
Admitiiftrator^ &c^ 

4. Here is a manifeft Difconcinuance^ for 
one of the Courts was held the 21ft of A£f/^ 
and no Day is given the Plaintiff to the next 
Courts which was held the 23d of May fol^ 
lowing^ and then the Judgment is void. 

No Judgment was given in this Cafe ; but 
the Defendant being fatisfied his Bar was ill^ 
paid the Plaintiff the Debt (as Mr. Coleman 
the Plaintiff's Attorney informed me). JLiv/- 
Ti^cbe for the Plaintiff. 

Note^ In Eafier Term, 9 W^. 3. LowB the Foreign At- 
King's Serjeant in an AAion on an Afumpfit -Tf^^g. , 
between TFetts and Needbam, mov'd in C. B. ^|SlS* 
;for an Imparlance to the following Term, on ig^ 4^ 
'becaofe he was to plead a Foreign Attach, pfi. 
ment ; but it was denied, becaufe it may be 
g^en in Evidence on Non Ajfuwtffit ; and the 
Omrt faid it was then the Praftice in all 
Courts j €x RdUtme Sirvientis Hen. Selby ; but 
it oilght (as I apprehend) to be pleaded fpe- 
'^jBy in an Aftioo of Debt on Bond. 
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Aqx verfu^ Hanger S(}rd. 

Pafch. lo W. If. Rot J 



. vi n -. frvtn the ti^fim of hunds j^isi^ fy Viirtui ofjm 

^ In^uifiuiorff0kni ot m Indl^mtvP ^f Tr^afdnJ^mi 

ngairfft ^^^whkb Lofk^. $rt fm^i U he MSZ 

Manor^ &^nrna^ TtHim fir « P^4Iq1^ da C^ 
itaft aa' CGttarHk Com' Etor' Ple% :^4^^ 

^# ri&ff Tr^afiaf. tonmntftJ^^andi k^^n the faij' Jf^ S. 

de eifdem Meiibagf ftjp, p9f^'.l}e^ Xis(nin^^ 
Cacerick^ <a»i hj Indenture demifed them to J. j. 
for looo Tears y under which Leafe the Defendant 
derii/es bis Title ; and then concludes bis Plea with 
a Demand of Judgment^ ac quod ipfc termin' 
fuum^ &c. habeac teneac & gaudeat^ &c. ac 
ft BttUa (aUs lM(ttUkia habita leu capta fuif- 
fee & ac (i cermia' ille in di6i:a Inquifitione 
compere' & fpectficac' fuilTec juxca formam 
Stacuci^ &c. quodque manus Domini Regis 
nunc a poiTeffione inde durante refid^ termi* 
ni, &c, araoveantur,&c. To this Plea the Attor-' 
nej General Demurs^ and the Defendant joins in 
the Demurrer, 
fo. 1005. Several Exceptions were taken to this Plea, 
which together with the refpedive Anfwers 
Vol. II. thereunto. 



Inquifition^ J^7J- 

thereunto^ I will here fet forth with all the 
Brevity and Concifenefs the Cafe will well 
permit. 

I • Exceft. The Firft Exception was^That it fo. ioc«. 
did not fufiiciently appear that the Plea exten- 
ded to theLands in the Iniqaifiriorn^becaufe the 
Demife hy Brathwaite to Jeffs (under which 
the Defendant Hungerf&rd claims) is pleaded 

to be of Lands farctff tjufiem Manerii de Catte* 
falf^ and it is by the Inquifition founds that 
Sir JR. 5. was feized of Lands infra Mane/ &c. 
de CatteraBy and fome of thofe Lands may ex^^ 
tend beyond the faidMannor^^nd 'twas there* 
fore requiAte to plead by a per mmen^ &c, or 
With an ATerntent that the^ Lands in the In- 
qtiifition and thofe in the Leafe are the fame^ 
and not with'^ inter alkf. 
• Reff. Tlo^ Which 'twas anfwer'd, that the 
Wea is thus^ Et mode vemt G^xwell Hunger** 
fbtiTenmi ad Ttrtfriff Anner^ hofiea nfehtionai? 
ac m^iod^^f&rma inferins hicfofiea mentien^f 
§99^ & Jingukr*^ Mejfua^ Tenment^ & Premif/ 
jtUuat^ &c. if^a^^Mafk^ E^m'YtU^.J^^ fardchf 
de Cattar ad fm-citf Tremifs* 'm Inquifit' praJf 
fmefrtiiiHH^ and demands. Oy^r of the InquifH- 
tittn,- ftnd theft froflacita dhify ^uod anfe^aam 
fradiSi^ Roger' aliquid habttU^in Premij/' in 
Gatteraft fraJ^ ^nidam StafForti BraithWait 
JHS/* fuit feifit^ de eifdem Meffitag &c. inPer 4lh$ 
farem Maner </eCatteraft in Com* frad^emjNifi 
Mt fie inJefei/iP fer Indentnranti^c. dentifit Je* 

hanni Jeffs diila Mtjfuag* <^r. in Cattericfct 

fr^J^ fi'rcAl* ejufdem- Manerii de Gatterick kaL 
%en(f&c. Which is a good Averment that 
the Lands are in Catterick^ and aifo that they 
arc Parcel of that M3nnor3 and pafs as fucH 
by the Demife to Jefs by the Name of Lands 
UiQatterick^ Parcel of the Manner of C^»e- 

rick. 
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rich. Moreov«),jc fliall not be mtended^ 
the Village, Mannor or Parifti i$. larger the 
one than the other ; but admitting they are, 
•i yet the Wor<Js Tenemnta fra£ in Catterick 
yr^^i/', will extend to Cattmch rXa^ Village; 
Catterick the Mannor, and Catterick the Pa- 
rifli.. To prove which Brock 9n^]SfenceT\ 
Cafe, Hoi. 6. Bedel and Stanhro^gb^s Cafe, 
Cr§. E/. y J 8. were cited. And 'tis by the De- 
murrer in Eflfed exprefly confefs'd, thatthe 
Lands in the Plea and in the Inquilitionare 
in Catterick^ and the fame. 
*Tis notne- And as to the pleading by a per nomen^^wzs 
ceflary to anfwer'd, there is no Neceflity of pleading 
plead a Con- f^^ ^^ ^^^ refolv'd in Parvis and baton's Cafe, 
Tp^'Z^ I Rolls Rep. 72^ 73. neither is it of any fob- 

ftantial IJfe ; for a bad Plea was never 
known to be made good by the Addition of 
a per nomen^zs appears hy Fawkfurs Cafe, i R0; 
Hfp. 4^2. but a Declaration hath thereby beea 
vitiated, as in Daj and Bns Cafe« Telv. 166. 
"xfirownL i4f. Q)^en i;;. and yet doubtlds 
k had been gOQ(l without the per nomen. And 
fo. 1 007. ^s to the Objedion, that to plead diSa Pre^, 
mijfa infer aJi^ is ill, and that ther^ ought to 
have beep ao es^prefs Averment of the Iden*^ 
tity of the Land. 

To that it was anfwer'd, thac true it 
%s when there is not a fufficient Certainty be- 
fore, to what the Words diSa Fremijfa may 
refer, there the Pleading is not good, but 
(as' appears before) there is in ttus Cafe a 
fufficient Certainty ; and 'tis alfo averr'd the 
Lands mention'd in the Plea are Parcel of 
the Laods mentioned in the Inquifition, and 
therefore there is no Occafion for any other 
Averment. 

VoLIL And 
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And as to tjhe pleading inter alia^ that's the Where s 
ctithmon Pradlcc when the Conveyance to z^^/^^^^^c 

m t 3 % • L • /r ^ Matter or 

be pleaded contains more than !s neceUary Record may 
to be (hewn. A Fine may be fo pleaded^ be pleaded 

I Rolls Rep. 72, 7 J. Parvis and Teaton's Cafe iwith aH inter 

and the pleading fo is there commended by *^^* 
the Lord Coke for avoiding Prolixity j an In- 
formation for Forgery of Blackacre, inter alia^ 
was ddjudg'd good, Mejreh Cafe, Hoh. 272. 

2. Except. Another Exception was, that 
the Plea faith that Barbara Strickland being by 
Virtue of the Leafe made to Jeffs^ poffefs'd 
of the Lands, married Sir Marmadnke Dalton^ 
per quod they were poffelTcd in Jure ipfius Bar^- 
bara^ whereas he was poiTeifed in his own 
Right. 

Refp. But to that 'twas anfwer'd, the Law '^^^ ^uf. 
is otherwife ,• for in Co. Lit. 500. a. and 3 jr. vS^fcarepof- 
a. it's exprefly faid. Chattels real are not ab- (efled of a 
folutely given the Husband by the Marriage, Term in 
but conditionally, if he furviveth his Wife j JJJP^' ?^ ^^^ 
fo is Toung and Radfonh Cafe, Hob. 5. and m^,SXX 
Wrotflej and Adamh Cafe, Vlow. 191. an Ex- ing, 
ception is taken for not alledging, that the 
Husband and Wife were pofTefs'd in the Wife'3 
Right, becaufe by the intermarriage the 
Term is not devefted out of the Wife, but re- 
mains in her j and there the Court confeft, 
they are fo poffeffed : but forafrauch as the 
Means and Manner how they are pofTeffed, 
is fhewn, therefore (if all be taken together) 
the Manner of their Poffeffion appears, it is 
fufficient, which (I apprehend) was an hard 
Shift to make that Plea good. 

3. Except, That the Defendant had no Let- 
ters of Adminiftr^tion granted him whereby 
to entitle him to the Term, till the Year 
1697. and the Treafon was committed before 

£ that 
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that time ; and no Perfon who had not him- 
felf a Title at the time the King's accraed, 
(hall be allowed to contravert the King's 
Title. 
Adminiftra- Rtff. To which 'twas anfwer'd^ The Term 
tion relates was in Ejfe before Sir Roger had any thing in 
rf df ^** ^^^ Land, and in Confideration of Law, that 
ftatc!*^ ^^5 always after /» Ejfe^ altho' for fome time 
Sslk. 4^1. there was no Perfon in whom it might adu- 
ally veft, till the Adminiftration was granted 
to the Defendant ; but when the Defendant 
took Letters of Adminiftration to Maddifovy 
fo. 1008. the laft Aflignee of the Term, he had good 
Right to the Term by Relation, from the 
^ Death of Maddifon^ which was frimo Seftem- 
brisy 4 Ja. 2. which was before the Treafon ; 
and for that Reafon it hath been adjudg'd in 
Lockfmitb and CrefweWs Cafe, Rolls Tit. Relatu 
on ;99. That an Adminiftrator (haU have an 
Adion of Trover for a Converfion of the In- 
teftates Goods before the granting of Admi- 
niftration to him, and alfo by the Stat, of 2 
E. 6. caf, 8. it is enaAed, That all Perfons 
who fliall have any Intereft in any Term for 
Years, (hall have and enjoy it, as if no fuch 
Inquifition had been found ,* and the Defen- 
dant (without doubt) wou'd have had the 
Term, had not the Inquifition been found. 

4. Except. The Fourth Exception was. 
That the Seifm in Fee in Sir JR. S. found 
by the Inquifition, ought to have been tra- 
versed by the Defendant ; and fo (as it was 
alledg'd) are all the Precedents. 
If it bene- ^^/p« But thereto 'twas anfwer'd. That 
ceflary to tra. the Plea was good by the faid Statute of 2 E. 
ycrfc * Scifin g. cap. 8. for by the Recital of the faid AA it 
b"^n*Inqu^^ appears. Termors had no Remedy to recover 
tion on an ' ^^eir Terms after fuch Inquifitions ; and 
Outlawry for Vol. 11. there- 
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therefore *tis cnafted, that where any fuch 7^^^} ^ 
Inquifidon fliould be found omitting fuch ^'" ^°* 
Titles, &c^ every Perfon who had. any In- 
tereft, &c. ihould have and hold their Lea- 
fes^ &c. as if no Inquifition had been founds 
and as if fuch Leafe had been found in fuch 
Inquifition. Termors before chat Statute 
Goufd not traverfe, and it hath given them 
none ; then what Means hath the Defendant 
to fave his Term, except by fupplying the 
DefeA of the Inquifition and (hewing his 
Title thereto ? which is all he hath to do in 
relation to the Inquifition, it being in no 
wife material to him, whether the Inheri- 
tance be in the King, or in any other Per- 
fon. And the Statute is ftriftly penn'd (as 
it (eems) to prevent the Termor's difputing 
the King's Title to the Inheritance, inai- 
much as the Continuance of the Inheritance 
in the King can neither profit or prejudice 
the Termor j and if a TraVerfe mould be 
allow'd, and that found againft the King, it 
would be a Difadvantage to him ,* wherefore 
the Defendant (hall not be admitted to tra- 
verfe it. 

y. Exceft. Another Exception was/ That 
the Plea concluded contrary to all the Pre- 
cedents, and the Court could not give Judg- 
ment according to the Defendant's Prayer. 

Ref^. To which it was anfwer^d. That the 
Statute prefcribes not any Form of Judg- • 
ment, and therefore it is propcrer for the 
Defendant to pray the Court to give hin^ 
fuch Remedy as the Statute hath provided 
for him, to have again and poffefs his Term, 
and in the Words of the Statute as this Plea 
is; aad if any Precedents are otherwife, 

E a they 
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they pafsM fuhfikntio^ and are not fo agreea- 
ble to the Statute as this Plea is. 
fo. 1009. After two Arguments at the Bar, and a 
long Time taken by the Court for Confide- 
ration, the Barons delivered their Opinions 
feriatim and at large, that the Plea was good 
notwithftanding the Exceptions, and Judg- 
ment was given accordingly ^ Sir Thomas Trc- 
vw, then Attorney General, and Mr. Dod 
for the King ; Mr. Bnwnt and Serjeant Luu 
v^yche for the Defendant. Note^ A good and 
fure Precedent to plead in all fuch Cafes. 
Whether an An Exception was taken by the Defen- 
Inquifttion dant's Council that the Inquifition was void 
fliall be void for feveral Incertainties in it j and thefe Ca- 
ries in^^^w ^^^ were cited to prove it. Lane's Rep. 41. 
not. * The Earl of Cumberland's Cafe, Leigb\ Rep. 24. 

Golfrey's Cztt^ and aj Barbers Cafe, Co. 13. 
Rep. 48. ^jjf/e/sCaie, Lane 91. ifabelGood- 
cbeap*s Cafe,and 100 Sir Stephen Leamur'sCzk^ 
2 Leon 141. Rajhtons Cafe. Moor 72;. Earl of 
Rutland's Cafe. But to that Sir Edward TVard 
Chief Baron anfwer'd, that the Inquifition 
was only for Inftrudion and Information 
how Procefs ihould iffue for the King, and 
the Title was in the King by the Attainder 
before, and therefore the Inquifition was 
good. 

Note^ The Judgment was affirmed on a 
Writ of Error by the Opinions of the two 
Chief Juftices, Sir John Holt and Sir George 
Treby. 
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Hicks verfm Witchell. 

Hill. I, 2 Jac.^. Rot. 1806. 



THE Cafe in EfFeftwas thusj There fo. loij.^ 
was Tenant in Fee of one Moiety of JfTeMntin 
Land, and Tenant for Life of the other JJ^^'^g'P* 
Moiety ; the Tenant in Fee brought a Writ tiriqo tpkJSt 
of Partition againft the Tenant for Life. Tenant L. ic 
And the Queftion was^ whether the Writ «««* ^ •» 
ought to be (as in this Cafe it was) general^ *P^"** 
or ought to be fpecial. And the Writ ^er 
totam Curiam was adjudged good. Vide the 
Statute 32 H. 8. caf. ;2. 3 Cro. 742. Taylor 
and Ux. v. Sayer^ ana 799. Sir George Moor and 
Brown v. Onflow. 
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Witkias verfus SeAimn cJ-Webb, Chureh- 
WArdem of Paynfwick. 

Hill. }6 & 37 Car. 2. C B, 

fit. loto. 1 Trobihition to the Arches en as 

Soggelt^ ^ Sentence In the Confifiory Court 

Sioiwche /"Tt^ '*' Ref^raticncf the 

l^yjk oat the Rate was trnpojea for toe 

Cburcb'tioufe into feVtral which 
did net teleng to the Churchy and for Payment of 
l/bney to poor Prifonerj^ Sic. and for Chifnei. 
fe ,011. A Rule was ibade for aPrbhibltibn niftj&'c. 
but the fame was afterwards difcharg'd on 
hearing Council on both fides, and the Pro- 
hibition denied by the whole Court, as had 
been before done in B. R. What the Plain, 
tiff's Council infifttd on to obtain the Pro- 
hibition was, that in the Race Things are 
mix'd which are not cognizable in the Spiri- 
tual Court, viz.. the Repairing of the Cbureb- 
Houfe, and the Payment of Money ro the Pri- 
foners B. R. &c. To which 'cwas anfwer'd, 
10. los). jjjgj Sentence was given in the Spiritual 
Court, and then if nothing appear^ in the 
liibel to ouft them of Ju^fdidion, a Prohibi- 
tion ought not to iffue, efpecially in a Cafe 
of this Nature, and after an Appeal : But the 
Rate in the Libel, as appears even by the 
Plaintiff's own Suggeftion, is taken only for 
the Repairs of the Church and the Houfes 
Vol. IL there- 
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thereunto belonging^ and which were to be 
repair'd by the Parifliioners^ as is exprefly 
aUedg'd in the Libel ; and for that Rolls Abr. 
Tit. Prohibition 318. Num. 2^ and 519. i Cro. 
4^6. Pen and Jefferies\ Cafe^ 2 Cro.419. Pi. y. 
and March lyj. Were cited. But if the Mo- 
ney to be paid the Prifoners of B. R. had 
been mentioiied in the Libel^ 'tis fometimes 
but a Farthin^j or the Fourth part of a Far- 
thing, and fo there could be no current Mo- 
ney to pay it^ and therefore the Cqurt faid 
it may be put into the Cliurch Rate. Ano- 
ther Exception was, that part of the Rate 
was for Chimes^ which are only Ornaments. 
But to that *twas anfwer'd, that they were 
not Ornaments only, but alfo delightful and 
Convenient. And the Prohibition was deni- 
ed by the whole Court, Pafch. i Jac. 2. Le^ 
vinz, then for the Plaincifi^ znd Lutwjche for 
the Defendant. 



Turner verfus Wefton. 

Trin. 4 yac. z. C. B. r 

S^gg^fi^ f^^ ^ Prohibition to the Court of the fo.1013. ^ 
Major of London, to prohibit a Suit com To prohibit 
wenc'd in one of the Compters in Debt on Bond^^^^'^^^ ™ 
and removed there ,• That the Caufe of ASion arofe Court. 
out of the JurifdiBion of the City. 

A Rule was made for a Prohibition nifi^ fo. loatf. 
&c. And at the Day 'twas infifted by the 
Defendant's Council, that a Prohibition 
ought not to ifTue before a Plea to the Jurif- 
diSion, and fuch Plea fwore to be true ; and 
of that Opinion was the Chief Juftice. But 
then Affidavit was made that the Bond, on 

£ 4 which 
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which the Suit was founded, w^ made out 
of the Jurifdiftion ,• whereupon the Chief 
Juftice was of Opinion there fhould be a 
Prohibition. The fecond Juftice was of O- 
pinion no Prohibition (hould be granted be- 
fore a Plea to the JurifdiAion ; but another 
of the Juftices was of Opinion a Prohibitipn 
(hould immediately iifue, and founded his 
Opinion on the Prohibition in the Regifter 
fo. 98. a. which is grounded on the Statute of 
IV. I. eaf, J J. by which the Attachment of 
any Man by Procefe out of an inferior Court 
for any thing arifing out of their JurifdiAion 
is prohibited : And on F. N. B. 4^ . /. where 
he faith that the Parry attached (hall have a 
prohibition on that Statute, and makes no 
mention that he fhall not have it without 
pleading to the Jurifdi^bion ; and then the 
contrary is implied, otherwife he would 
mention it : vide alfo for that, Wainam and 
Smithes Cafe, I Sid. 464. But upon that the 
Defendant's Council produced a Capias utla^ 
gaf againft Sir William Turner^ and thereupon 
the Court would not grant a Prohibition. 
NotCy It doth not appear in the Caufe of Sir 
WiUiam Turner^ that he had done any thing 
whereby he had fubmitted to the Jurifdicfti- 
bn of the Court. 



Batt & ^P Ute Church'Wardem of MafTam 
' verfus Watkinfon. 

Mich. zW.&M. C. B. 

fo. 1017. tyUggefi* for a Vrohibition to the Conjifiory in 
Warfc'^ A M^ ^ovky on a Suit there to compel the Plaintiffs^ 
ionnc^'^ ^^^^^1^^^''^^"^^'*^*^^'^ ^a give in their Account 



f 
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there ; tecaufe witbim the faid Farijh from the time 
whereof J &c. there have been 24 Tarijhioners eaffd 
the 24. that on the Death of one the others have 
eleSled another ; that they have made Rates ^ &C. 
and the Wardens have dtfiraind by fVarrant of the 
24. and that the Wardens have given their Account 
to the 24. and thereby have been difcbarged, &C. 

The CoDrt^ after feveral great Debacesj fe. i osf. 
was of Opinion the Caftom was good and 
reafonable^ and a Prohibition was granted 
abfolutely. 



Anderfon verfas Walker. 

Tafch. iW.& M. C. B. 

SUgge/Hon^ That by the Laws^ &c. no Perfon - 
ought to fay any thing for the Sacrament of Bi J^n! 
BafHfm againfi his Will. ^ . 

A Prohibition was granted on hearing the fb. lo^s. 
Council of both fides : And againft the Pro- Saik. 331* 
hibition thefe Books were cited^ Godolphins pl* 9* 

Abr. 426^ 427. 3 Keb. 56;. Vanacre and Sflencs 
Cafe, Hoir. 329. Noy ly. Batt\Czk. Lut^ 
wyche for the Defendant. 

Colebach & 4/' verfus Baldwin. 

Mich. 4W.&M. C. B. 

SUggefi* for a Prohibition to the Spiritual Court fo. 103 a. 
0/ Hereford, that within the Parijh <?/Lud- Setts in the 
low there is a Cufiom by which the Church^War^ Church. 
dens have difpofed of certain Seats to the Bailiffs, ^^^ '^7- 
&C. that the Seats were ruinous; that the Plain^ 
tiffs bein^ Cburjb- Wardens, &C. by the Command 
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iftbefaid Bailiffs^ &c. puWd tbetn down and built 
new in tbeitfiead^ &c. 

fa J037. A Prohibition was granted and is now in 
Force. Lutwycbeiot the Plaintiffs. 



Moor verfus Fawcet. 

Micb. ^W.&M. C. JB. 

fc. J037* ^^gg^fiio^y &C. for tbefe Words^ S. F. Wife of 

Words. |3 R. F. oifas u fVbore, and ber Husband a Cue. 

kold ; and tbat Jhe brougbt uf ber Husband's Daugb^ 

ter to follow tbe fatne Tfdde^ and to be a Whore like 

berfelf. 

fo- »o39. A Rule for i Prohibition niji^ &c. was 
granted j but the fame was difcharg'd on my 
Motion J I Mod. Rep. zi. z Keb. ^77, and y 8r. 
I Sid. 61. 



Houblon wrfus Milner. 
Hill. iW.i. C.B. 

fo. 1039. C^Uggefiion for tbefe Words fuffofed to befpoken 
Words. ^3 i^ London^ viz. Ton are a Common Woman^ 
andfuch Women as yeu are never have Children. 

fo. 1042. After three feveral Motions for a Prohi- 
bition, it was denied by the whole Court ; 
becaufe 'twas held that the Cuftom of London 
to have an Adion for Words, extended only 
to Words whereby ft Woman is diredly call'd 
Whore^ and not to Words which only infinu- 
ate her being a Whore. Thefe Cafes were 
cited for the Plaintiff^ wj^. Stiles 61 • Iz>ack 
and Greens Cafe^ 229. Denton and Harrifon^s 

Cafe, and 24$'* an Anonymous Cafe, whereby 
Vol. II. 'tis 
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'tis prored that an AAion will lie for catling 
a Woman tf^bore. And thcfc Cafes were ci- 
ted for the Defendant, 1 Rolls Abr. 14^. Nu. 
10. and 296. Nu. 13. 27 H. 8. 14. i^. and x 
Jones 24,^. LivinZf and Lutwyche for the Plain- 
tiiFi »Vi|k the King's Serjeant and Jenner 
for the defendant. 

Note^ 'Tis averrM in the Suggeftidn, that .*^i°45- 
if the Words were fpoke, they were fpoke in i'J.for^fr ds 
Lonims ; whereas it ought to have been ex- \x% not fuffi. 
prefly averr'd, that the Words were (poke in cient to fiiy, 
UnAm^ as it is refolv'd in Day and ?itt\ Cafe, ^•^ J^ ^^ 
I VtnXT. 10. where it is faid by the Court, that ^\^^^^ 
that Matter ought to have been pleaded in J^re fpote 
the Spiritual Court, and then on their refu- in l. 
fing the Plea to have mov'd for a Prohibition. 
But no Notice was taken of this Exception. 



■i*i 



Morton vtrfsts Briggs. 

Trtn. 8 W. %. Rot. 1300 & 1302. C. B. 

NARR^ &C. on a Modus to fay at the Feajt fo. 1043, 
of St. Mark, or after ^ on reafonable Requcjty Nirr* &c. 
fo much for Tjthe of Corn and Hay. 2. To pay at <>» * Modus, 
Midfummer an Halfpenny for every Sheep in the 
Summer Time^ in SatisfaSion of all Tytbe ofWooll 
of the faid Sheep. 3, 0» 4 Cufiom fo fay i d ob. 
for every Cow having a Calf to the Number of five 
Cows } for five Cows having Calves i s. 4 d. /or 
fix having Calves 2 S. 6 d. for teh having Calves 
2 S. 8 d. and for every Cow not having a Calf i d. 
in full Satisfaliion of all Tythes of Cows^ Calves, 
Herbage and Vafture ,• afid two Eggs for all Tythes 
of Eggs^ Iffue was taken on all the faid Prefcri^ 
ptions^ 
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T^*r^*' d ^^^^^ ^^^ ^ Verdiift for the PlaimifF as to 
for one t£ng ^'^ the faid Prefcriptions, except for the 
can^tbcaRc- Eggs. But as lo the Prefcription that every 
compencefor Tenant within the Parifli of Kirkeburton had 
Tythcs of a- pajj ^q the Vicar there i d. ob. for every Cow 

w^xl & *^a^i«g a <^alf ^o ^he Number of five Cows, 
are doe in ^nd for five Cows having Calves i /. 4 i. and 
Kind. for fix Cows having Calves zs.6 i. and for 

ten Cows having Calves is.Sd. and for eve- 
ry Cow having no Calf i d. and for every 
Cow at Milk i d. in Satisfaftion of all 
Tythes of Cows, Calves, Herbage and Fa- 
ilure of their Lands within the faid Pari(h j 
it was mov'd in Arreft of Judgment that this 
Prefcription was void, becauie the Payment 
of the faid feveral Sums of Money for the 
fo. 1053. Tythes of Cows and Calves could be no Sa- 
tisfaftion for the Tythes of the Herbage and 
Patlure of the Lands : And for that thefe Ca- 
fes were cited, wz^Grifman and Lewises Cafe, 
3 Cro. 4.4.6. Monday and Lorice^s Cafe, Atoor 
494. Bird and Adamh Cafe, Moor 278. and fo 
are i Ktb. 716. Cafe 44. 2 Ktb. 2. Hutcbinfon 
and Atkinfons Cafe, and 212. Brown v. Haj- 

ward. 

Another Exception was taken to this Pre- 
fcription, becaufe *tis to pay i d. ob. to the 
Vicar for every Cow having a Calf, for five 
Cows having Calves i /. 4 </. and for fix Cows 
having Calves zs,6d. and for ten Cows hav- 
ing Calves 2s.Sd. But 'tis not alledg'd that 
any thing is to be paid when the Number of 
Cows exceed fix and was under ten, or when 
they exceeded ten. And that was alfo held a 
good Exception, and a Confultation was a* 
warded, not only as to theTy thes of Herbage 
and Pafture, but likewife as to the Tythes of 
the Cows and Calves. JLutwycbt for the Def. 

Vol II, Osborne 



Osborne verfiu Poolc. 
T^fch.ioW.l. C.B. 

SUggefi* &c. to the Arches (fn an Affeal there for f^ »on. 
I tbife Words fpoken of a Parfon, viz. That hi ^«^«- 
Ti^as a pitiful pimping Rafcal, and the Plaintiff 
fitggefed that the Plaintiff there [aid of him. That 
be was a Begger, and was going to run his Cottn^ 
try ; and that if he could but ruin the Plaintiff he 
Jhould have bis End ; and that be was ufed to fteal 
Cocks and Hens j whereby he was fut in a PaJJion, 
and in that Pajpon ffoh the faid Words cf the 
Defendant. 

A Confultation was granted on Debate. <b.iof5. 
Lsitwycbe for the Defendant. 

Burton & Vx^ verfas Sharpe. 

Mich. 11 W. I. C.B. 

SUggtfi^ &C. to repeal Letters of Adminiftration fj- '5?^ 
granted to the Aunt, and to commit them to the tion ™^^ 
Grandmother of an Intefiate. SmIL 38, a ^i. 

A Rule for a Prohibition niji, &c. was fo. 1057. 
made^ but 'twas difcharg'd on hearing Coun- 
cil of both (ides. 

Machin ver/ns Maulton. 

Hill. i^W.^. C.B. 

CO UNTy &c. to the Spiritual Court for a fo. 105^. 
Suit for TytheSy fuggefiing an ancient Afftee^ 
mint between tit Predeceffor of the Plaintiff there ^ 
and the Proprietors and Tertenants of the Parijh^ to 
wbidf the rlaintiff there had agreed. ^ 

And 
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cr$. c. 337. ed in 2 Keb. y 64. by the Name ot Andrews and 

Simons Cafe. The Gafe of Cdoker ahd GtuJe, 
Rolls Ttt. Prohibit. 307. SeS. 18. Ftken and 
fb. 1070. Deans Cafe, z JKe^. 778. GojZfiif and Fardin£% 
Caft, 2 /:e*. 8}f. Rolls Prohibit. 367. Sefif. 19. 
Steit/arits Cafe, Palmer 446. ^(77 8i. the fame 
Cafe. Sco/^ and fFaWs Cafe, flb*. I47. the 
Cafe of the Subchantor againft the Arch- 
biihop of Tork^ 3 Keb. 399. Tomlin and Adkr^s 
Cafe, 3 Keb. 729. White sC^it, Cro. El. lyr. 
2 Kf^, 83 f. 3 Mod. Ref. 268. Pro«i and Pife/s 
Cafe, 7H. 6. Br. Cufioms 22. 

'Twas faid on the other (ide, that the Spi- 
ritual Court had without doubt the Original 
Cognizance of Mortuaries j and therefore 
'twas but reafonable that all Dependencies 
thereon fliou'd be there tried and determined. 
And thefe Cafes were cited on that fide, viz^ 

10 H. 4. 1. 2 H. f . 10. FitzA. Jurifdi^. 38. 
Keilway no, in. 20 H. 6. 17. 2 !»/?• 491. 
2 Keb. 867. Wood and Jefferies's Cafe, K N. B. 
JO. Let. S^ I 5ii. 263. Mark and Gilbert^ 
Cafe. 

'Twas alfo alledg'd for the Defendant,That 
the Spiritual Court had allow'd the Defen- 
dant's (now Plaintiff's) Plea there. But to 
that it was anfwer'd. That 'tis alledg'd by 
the Suggeftion, that the Spiritual Court re- 
fufed to admit the Plea ,• and that's not tra- 
verfable ,• and thefe Cafes were cited to 
prove it, viz,. Wright and Wrighth Cafe, 3 
Cro. yii. KelUy and Walkers Cale, 3 Cro. 6yf. 
Co. r%. 44. which are Cafes in Point. 

After great Confideration, it being a Point 
much controverted, the Court did at laft re- 
folve a Prohibition fliou'd iffue, and that the 
Plaintiff fliou'd declare in an Attachment 
thereon, and try the Cuftom : but the Plain- 

Vol. II. tiff 



iC9.^$.a, 
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tiff di^ htioxt any Tryal. Lntwjch« fdr the 
ifl^ Sheh for the Defendanc. 



Dunant verfus ^ooty Vicsr t^ Scottowe» 

Vafek. ij fF. }. C.B. 

f • 

S%f»/J* &C. Ufiiy a Suit far Tyrhes af After* fo. 1071. 
mmtb ^f Clorer-Grafs, furmifing s Cnfiam Tydm of 
jpithift tbt Pariflfj that every Parijhh^er Jhoit^J cMi Aftcnaowth. 
his Cr^fsi emdftt eut the Tenth deck f§r Tythes^ 
&C. in frU. Saisf^ioH fer the ^ prft stni Imer 
Aieimh. . 

The Gonrt enclin'd to be of Opinion^ that fo. 1074. 
no Ptohibition lies in fuch CaSc without al- 
ledging a Cnftom j but on hearing Council 
of both fides^ the Rule for a Prohibition nifi, 
&e. was made abfolute^ and no difference 
was made between the Aftermowch of Clover 
Grafs and erdinary Grafs. 2 Cro. 116. and Telv. 
86. Grtsse and Aufiins Cafe. 



Snowling & Ann Vx^ verfus Nurfey. 

Mieb. i; W. j. Rot. 364. C. B. 

COVNT^ &C. to fidy a Suit to dijfolvf 4 fo. 107J. 
Mdrrii^e with the^ Daughter of the former Biarriigt. 
Wifo^s Sifter. The Defendant as to the Proceeding 
4Air the frobihition takes J^ue^ fed pro Brdvi de 
Confiiltatione habei]^ Demtsrs, and the flain^ 
tifijam $9 Dommrer. 

y F Aft«f 
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fe. 1077.' Af tlr two or three Argulfierit«> triwr G j. 
P^/^i&. piw^ AfiH^ Rtginie^ (teliVer'd the Opi- 
nion of the whole Court that a Confultation 
ought to fee granted. " "*Tw« tntifted for the 
Defendant^ That the Marriage is exprefly 
prohibited by the C6h6ns Anno i«o;. Ct^. 
99. and to prove thofe Canons Obligatory 
thefe Books were cited^ *tfi». Vaugban 527, 
;28. MoorjSi. Bird and Smithes Cafe. 2 Lev. 
;. 222. Cory and Teffets Cafe. And ihany Cafek 
i were^ited to prove thd Mtrriage ttolawftil^ 
but thefe that follow are the principal^ wx,. 
WcHhy and Wathnfm^ Cafe^ t JLw. 2^4. 
Wtftkinfm and :MT^iirr(m?s Cafe^ R^;;!^. 464. 
2 Jones 1 1 8. And much was faid^ and tttsmy 
. . AiAi\mttes;dted oh th6 other ^(id^. >^^»« ta^ 
' Se^j Jttii' for the Phi^Btiflr. WbHukir^ Mkftl^fld 

Livm^iii^ for the Defembnt. 
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Regioa verfus William S^op of Lincoln 

ami T. Leigh Cier. 

C7VNT in Quare Impedit that Michael fo. fo8j; 
Bijh^p pf Uncoln wasjiiz^d^ffthe ^dvoxQ* If the O. 
fon of the Church of ChalfQUnt, and collated Qre- rjiJ*^* J 

fory Garth, vifho being qnal^ed^ Stc. accept^ thcPatSn, 
lenryth- Hamftcedj and having the [aid 'two ^c. prerenc 
Bern fees 9 Mail Anno Rxeinas 8vo. accented before the 
Waftington, v>herek^ Ghalrount became ^^'^^ 9^![{^* 
Mdfoc$ntinf§tdfortwo Tearjand mare^ fe t% r^-'J^ jl^JJJ^ 
tione ft belongs tothe'Qneen^ojrefent. Bar, TT^^ .hmttftuth^ 
Dtfenianrs confefs that Michael Stfijof of Lin- loft Jw tiS^ 
tx^hi tp^/ feized^ and that he collated Gregory fcntttioa. 
Garth, tifho^ heing ^aUfied to have another Bene- 

fict^ acceded Hemyth-Hamfted j but fgy^ th^t 
^btf one QznYi accepted Walling ton, Mtditel */- 
fi»Bfykc. VMS iranjlated to Worcthtr^ andTt^}^ 
*mas fiicceeded him ; That Garth accepted the 
Chstrchvf Wallington, vthereby Chalfouilt **- 
^^me 'witlj and the faid Thomas B/Jhop^ &C. 
10 Angttft 1 572, coUuttd-one Ince ; ^^^^ The- 
mas Btlhop^ &c. n>as armjlated to Winton, iond 
the Sifhop mom Defendant jHcceeded him \ That the 
'Oh/n^^fdiAfovtrtt became void by the Death of 
In^^and 'i he Sifhof prefented the Defendark Leigh, 

mMfhfit<he is Perfona;^ fcc. pec (ex Menfes & 
^mipBtis. ' f .. 

NoPcy It appea/fe that the ^(Hatp'tft'LinodJn g, ^^^^ 
did hot^pefem l[nct' t§U tfw> Tears Alto^«^ 
'had ftoOe|»«d mliiifgi09 ; fo c4uiiM£M^{^wen 
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was entitled by Lapfe^ yet inafmuch as the 
Bifhop had afterwards collated Ince to the 
Church of Cbalfount^ and he died Incumbent^ 
the Queen loft her Prefentation. 2 Cro. xi6. 
Cumber v. the Bifhop of Cbicbefier and Green. 
i Cro. 44. Beverly V. Cornwall^ 1 19. the Queen 
'uerftis the Bifliop of L. &c. Hob. if 2. 



Rex verfm Gibfon. 

r 

t 

Hill 2^ 3 J a. 2. Rot. 1918, C. B. 

fB6.ioZ6. f^OVNT on a Title iff Simony y Plea in 

VIJ Ahatement by the Incnmbentj that his Patron 

was not named in the Writ. Demurrer, &c. 

fo. 1089. This Cafe was argued in Trin. 3 J a. 2. by 

Where the Holt the King's Serjeant for the King^ and by 




fedit. 

Ssvil 109. fearch'd the Prothonotary's Book for feveral 
fubfequent Terms^ and can't find any rnen- 
tion made of this Cafe after that Term ; but 
for the King on the faid Argument were cited 
47 E. 'i. fp. 10^ 11. and alio a Cafe between 

the King znd Sov/ton, Trin. 33 C. 2. Rot. 1882. 

which laft Cafe ('twas faid) was a Cafe in 
Point that the Writ was good, tho' the Pa- 
tron was not nam'd in it. And for that ^viJe 
Co. 7, 26. a. & b. where this Difference is 
taken, 'vix,. that when the Inheritance, £* 
ilate %>r Intereft of the Patron will not be di- 
vefted. J>y the Judgment, then if another Di- 
fturber be nam'd in the writ, there i^iio need 
. of naining^the rightful Patron ; and on this 
Diffef^ee . feveral Ca^es are there cited ; 
and ,^lft in A2 £,4,44.^.7, a ^uar.e Jmfedit 
Vol. 11. ' ; ' was 
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was brought againft R.L. as Patron, and J.G. 
as Incumbent^ and he pleaded in Abatement 
that he was prefented by R. M. not nam'd 
in the Writ j but the writ w^s adjudged 
good becaufe the Plaintiff compiain'd of a 
Difturbance by R. L. and not of any by R. M. 
And the Plaintiff fhall not be obliged to 
bring his Adion againft R. M. when he hath 
no Caufe of Adion againfl him. 

Nota^ There is an Averment in the Decia- Whether in 
ration that 'twas a Benefice with the Cure of ^Countin • 
Souls i and ^4^e, if in this Cafe 'tis not ne- §* ji W 
ceffary ? For in a ^are Imfedit brought by Simony 'tis 
Queen Eliz^betb^ on the Stat' 13 El. cap. 12. necefTary to 

whereby 'tis cnafted. That no Perfon fhall ^^f ^ ^^^ *« 
be admitted to a Benefice with the Cure of J^J^|^^JJ*' 
Souls, unlefs he hath fubfcribed the Articles cumcMrs, &c. 
of Refigion^ &c. The Declaration was ad- 
iudg'd ill on Demurrer^ becaufe 'twas not al- 
ledg'd ta be a Church with the Cure of Souls, 
according to the Words of the Stat' i And. 61. 
Afid all the Precedents that I find in all my 
Books of Entries are fo in the Cafe of Simony, 
viz,.Cc,Entr.^i6. fVincbSii. Brown s Entr. x 
Tart. 217, 221. Two Precedents Brownl. Lat^ 
RiJiwv' 409, 410. Cliff^sEntr. 607, 608. in a 
Plea in Bar by reafon of Simony in thePlain- 
tiff, and ^09, 610. in a Declaration. 

But hotdy there is fome Variance between 
the Stat' of 12 Elix,. cap, 12. and the Stat' ij i 
Eliz,. cap. 6. of Simony ; for in the former 
Statute 'tis faid, no Perfon fhall be ad- 
mitted to a Benefice with Cure without the 
Addition of any other Words : But in the 
Statute p: Eliz. 'tis faid, that if any Per- 
fon be prefented to a Benefice with Cure 
(Digmtjj (^ Living Ecckpafiical) ZvA^anreii 

that makes any Difference between the Ca- 
fes. F 5 >- Rex 



450 ^mre Imfedit. 

Ktt verffts The Bijbo^ of Cbicheifcr, d* W 
Tafcb. ; Ja. i. Ri^. 424- C B. 

fo. 1090. f^QtlUTan a Title of Simony hy Contrail be^ 
Simony. ^J twtenlA. R. on the If art ofW. ft,. Cf and 
one T, B. Thit the faii M. Ik^^Ofddfay ta the 
Vatron 220 1. and that the faid T. B. jWW 
frocure the Patron to prefent the faid W. R. De- 
murrer ij' the Patron. Bai ^/ /ie Incumbent by 
Title allidgd in three feveral Verfons to prefent hy 
turns^ hecaufe a third Part^ &c» belongs to tl^ir 
feveral MannorSy &c. and traverfis the Simony 3^ 
and Jjfue thereupon. The Attorney Qeneral joins in 
Demurrer^ &c. 

fe. xo$i. Thefe Exceptions wer& taken to the 
Count J X. That the Statute, of 21 Ei cap. 6. 
4ff Simony ought to be recited j fed non aMoea^ 
tur ; yet the Statute is recited in the Prece- 
dents in Co. Entr. y 16. ff^mcb Szl. frowns 
Entr. 2, Part. 216, 220/ Srowni Latinie JRfidi^ 
njivus 409, 

a If it be ^- 'l^hat the Agreement mentioned ii\ the 

npceffary in a Count was not Within the St^t^ fed non ajlocat* 

Count for Si- and Judgment as to the pemurrer was givcQ 

TT^ h h" ^^^ ^^^ ^ing tamen (juarey if there is any Ne- 

^awon was^^^^^y of alledging in the Count^^ that Berkley 

fcifed of the the Patron was feiled of the Advowfon^ as of 

Advowfon as an Advowfon in grofs^ or appendant to any 

ingrofs,orasp|g^g . f^j. f^ ^j.^ ^jj ^j^^ Precedents above- 

a^pcn anr, fncntion'd, tho' that pQint was not menti- 

^ ' on'd in the Argument, But 'tis fuflficient 

(methinks) for the King to alledge^ that the 

Prefontat;ion of Right belonged to Berkley^ 

and that he was then Pfitron^ as 'tii her c ; for 

the King is a mere StrajDJiej: to the Patton's 

particular Title. 

yoin. Hele 



Hele verffis The Bi&of <^ Exon* & 4/* 

ii£iff. 2 /F. df M l^t. 1618. or 609. C B. 

CO UJ^T, That the Ad'wwfon is appendant U> fo. 1094* 
bis Main^or cfS. that be frefefUedJ. O. v^h 
is dtad^ and fo it belongs to him to 'frefent^ &C. 
Plea efthe Bifiop^ That the Plaintiff fNfenud U 
him ane H. who was in Literatura minus fuffi- 
cicns feu capax^ &:c. andfo be found bim on Exa^ 
mimtion^ and therefore be refufed bim^ andiave 
Notice thereof to the Plaintiff; and the Plaint iff net 
hamng fnfentedqnotber^ he coUated^ &c. and the 
Incumkmt flea^ the fapte Plea. Replic' to the 
Bijbofs Ptea^ Tb^t the f aid H. at tie Ttrne of the 



joinder of the Bijhop to the fame EffeSt as i^ tHe 
BaTy anifo of the Incumbent. Surire joinders of • 

the Plaintiff which are but Repetitions of the Rfjp/j- 
4iatums^ with Offers of Iffues thereupoff^ ^^pdftV^tal 
Demur ffrs thereto. 

Judgment prober in C. B. and affirm -d in fo ^099. 
f. R. but reversed in Domo froar\ This Cafe 4 Mod. 134. 
is reported in 3 Ley. 313. 
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l>Qfjfin¥4 Pctre verfffi The Vaiverfitj of 
Cambridge aadWaoAroofk. 

ffil %W& M. Rot, 308, 509, 3 10. C. S. J 

Co V NT by 4n Heir in Fee of m jidvowfon |^, | |^o, b 
0fpfn44Pt tQ the Manner of W. againfi the ^ 

Vt^i^grfifjt of Cambridge mi the Imimhtnt. 

F 4 Bar 



Bar by the Vmvcrfty^That the Plaintiff was a Kecu' 
font CohvilibyProcldrMticn at iheCoal- Delivery of 
the County i/Effex. Plea in jibatement by the 
Incumbent^ that the Plaintiff was a Popifh Recufant 
ConviB by Proclamation at the General Quarter 
Seffions^ &C. after the Original and before fuch a 
Dayi to which he had imfarled. RepUc'^ tp the 
Plea of the Vniverjky ht f leads the Pardon of King 
James by Letters Patent j to the Plea of the In^ 
cumbent be demur Sy ^ . Becaufe he hath made no 
Defence j i. That he hath not, produced any Record 
of the ConviSion of the Plaintiff, or any Tkmr 
thereof. The Vniverfity demurs to the- Replica- 
tions joinders in Demurrer. Judgment on theJa^ 
cumbent^ s Plea quod refpond' who then pleads in 
chief that the Plaintiff was a Pepijh Recufam Con* 
viB at the Goal^Deltveryy &c. Rcplic' to tbat^ 
which was the fame in Effect with the Replication to 
the Vniverfity^ viz. the Pardon^ &c. Demur- 
rer, &c. 
fo. I n 7. This Cafe is reported in 3 Leo;..} ;2. where- 
S^at* 18 El by it appears that the Defendant Woodrooffe^s ' 
pleaded as pie^ was ill, becaufe he pleaded the Stat* 29 
made %9. is jg/ j^^ Difability of the PlaintiflF being a Po- 

pi/b Recufant .Convi<% ^ whereas the Parlia- 

.. / * ment began 29 OSober^ 28 E/. See for that 

Jnd. X. par. 29$'. znd Rajmpnd i. Batemans 

Plea that he ^^^^- T*^^ Statute alfo fays they (hall fur^ 
did not reh* render themfelves before the next Seffions, 
^^r at the and he pleads the Plaintiff did not furrender 
mxt^etfims, Kirafelf at the next Seffions. There wasanb- 
ihg^Irf ice. ^^^^ Rcsfon alfo, which was fliewn for Caufe 
AiUv *•• of Demurrer, viz,, becaufe he did not pro- 
^ ^ duce any Record, &c. Uvinx, for the Plain* 

tiff,- Fuller and Lutwjche for the Defendants. 

What Sja. jsfote. In the Univerficy's Plea the Stat* 22 

r&r^To^bc ^^' ^^f' ^' which gives the Forfeiture of za/. 

Wa*d Jd in P^^ Month, and Authority to the Juftices of 

1^,&^!^ Yolll- Affize 
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Affize and Goal-Delireiy to determine the 
Offences^ &e. The 29 El. cap. 6. which au- 
thorifes the Juftides of Affize and Goal-Deli- 
very to proceed againft Recafants by Pro- 
clamation^ and the Stat* j Ja. cap. ^.fe(t.io. 
which gires the Prefentation^ &c. to the U- 
niverfity, are recited. But the Incumbent 
WiK^ro^h Plea in Chief recites only the 

5 jF«. ^^-J-y*^- y* which authorifes the Jufti- 
ces of Affize^Goal-Delivery^ and Juftices of 
the Peace to proceed againft Recufants by 
Indidment and Proclamation^ &c. and the 
3 jF«. caf. %. feB. 20. which gives the Uni- 
verfity the Prefentation j and there is no 
Occafion (I think) to plead more of thofe 
Ads. 



Crane verfus The Bijbap ^Norwich, Chri- 
ftopher Reeve Md John Dudbourdieu. 

Pafch. ijfftfti. Rot. 1405. C./?. 

GOVNT^ That Sir Edward Reeve was fo.1125, 
feifed in Fee of the Manner of O wlton ad 
quod &(:. and by IVill devi/d it to Mary his^ 
Wifef&r Life ; Remainder to Chriftopher Reeve 
in Fee. . That the Church became voidj and the 
[aid Mary prefented thefaid Chriftopher. That 
Mary dhdj &c. after whofe Death Chriftopher 
emerd and died feifed^ by whofe Death theCharch 
became void^ and the Manner defcended to Chri* 
ftopher his Son and Heir^ whom the Sijhop colia^ 
ted by Lap/e. That Chriftopher the Son by Leafe 
andXeUafe conveyed the Manner cum pertin' to, 
one MoOet in Fee^ who by Leafe and Releafe con^^^ 
vey^d the fame to the Plaimif. That the Church 

becatnt. 



hoc tlfit^, the Churt;!^ was v^d 4t ^ tim ^^^ ^ 

/cf/f </ i» ^f t ^c. M^ fhft keinf jfe fi'fid tin 
ilophier h Vff^rf^m o^ kim framed ik^ -P^ 

hrid^t pudbQurdicu. Abfqw ho9 ^ep4 ipfe 

eft Perfona^ ^C ex pfapfe^cwooe, MpU^t. 
Demurr? r, /^r r*^^ ffcr iP/^-^ u ill c^ncl^d^^ ^4 

the Traverje net well imrodac^d. 
fo. 1630. This Cafe was argued Mich. 2 Ann^e Regina, 
9nd Canthsw for tht) D^fendam infifted that 
the Traverfe in the Replication was ill, he- 
caufe t(iie plainrifF h^d ^hsrf by ir^^verfod ch9 

Indttgetnent cp ib? Trfivcj-fe taken in tJm ^^r^ 

and cited the Cafe of Dame Cbichejkjr againft 
Thorn ffon and thp Bi(hi?p of py^ Cr^, Car. 104, 
lof. where the Count was, that Sir Tbo. Chi* 
chijky was feifed ip Fei^ of th^ Ad^awfpin Qf 
the Churglj of B^. as qf aft^ AdvpvvJTpn in grofs^ 
and pref^ntcd Ad. an4*d}ed fejfed, whifh 4?fc 
-cendcd to the Pl^iritiff's Husbgnd^ whp Qpn- 
▼cy'd it to Eajt and anpther tO th^ Ufe of «hp 
Plaintiff for her Jointure, &c. Th^^ M* di^d, 
and fo It belonged to hgf to prf ftftjf. JHf 
Ilicuojbent ple^cikd he i6 ferjona im]Hirjinat0 e^s 
frefefit/ttiowe R^lk^ ?nd ftew5 that the Plain- 
tiff's Hu^gnp died feifejd'of the ^dvpwfon 
and of tjhc Mapjipf of ?. hf 14 by Kpigbt's V- 
Vu^ ip C/tfipe^ !^c,. Afld jthw ihey dejfceaded 
to Ti^w^bis 5<3^ aud Heir, being of the Agf 
Cif t wQ y^ajTs, gnd xhat |?y Oflli(;e, <$^r. i^ll tbis 
VoLII. Matter 



Maner was founds, whereby the Kit^ was 
feifed and prefentcd the Defendant, &c. Ahffi 
hoc^ that the faid 7*. Chicbejley granted the faid 
AdvowfoD to Eafi and the other frout^ &e. 
The Plaintiff replies^ 5 W mn babetur allquoJL 
tale K(K0rJ^ ie Ifujuijitiofie. And an Exceptioii 

was taken that the Traverfe of the Inquifition wiMvc vi 
was iU^ becaufe there (ball never be a Tra* Indi^einenr 
verfe upon a Traverfe ; but where the Tra- ^^ * Tn^tHk 
verfe in the Bar takes from the Plaintiff the ^^^r ^^ 
Liberty of his Aftion for the Place, Time, or 
the like, there the Plaintiff may maintain 
his Adion for the Place or Time, and tra-« 
verfe the Inducement to the Traverfe, and 
need not join with the Defendant in theTra*- 
verfe, but may do which he pleafes; hut 
when the Inducemem is made and concluded 
with a Traverfe of a Title ihewn by the 
Plaintiff^ there the Plaintiff is obliged to 
maintain his Title, and (hall not traverfe the 
Inducement to the Traverfe. And the whole 
Court was of that Opinion. By which Ri^le 
the Plaintiff ought not to have traversed the 
Defendant^ Prelentation by Mollet^ but ought 
to have maimainM his Title, i/is;, that the 
Church became void by the Death ofChrifid- 
fbtr Reevi after the Conveyance by Siollet to 
hicp ; for the Plaintiff having in his Count 
after the Conveyance by MoUef to him, al- 
ledg'd^ That by Virtue thereof he was feifed fo. 1^3 f, 
in Fee, &c. and being fo feifed the Church 
became void, &c. and the Defendant having 
by his Bar allcdg'd that the Church became 
void during the Seifm of Aiolkt, and traversed 
that it became void after the Conveyance 
made by Mollit ; And the Plaintiff haying in 
the firft part of tln^ Replication affirmed, that 
he^ for the Caiifes meocion'd in the County 

was 
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was feifed in Fee, &c. and being fo feifed 
the Church became void, &c. prout ipji in ea 
parte narrando alUgawt he ought to have con- 
Where the eluded aJpatriam^ becaufe if the Church did 
ma^^nter. "^^ become void during the PlaintifTs Seifm 
plead the * ^Y Virtue of the Conveyance made to him by 
W^ntiff's Mollet^ 'tis plain the Plaintiff hath no Title 
Title with- to the Avoidance after Cbri/topber Reeve^s 
JSt*? w D^^^h i for the Prefentatioh after his Death 
t^ Peifbn ^3s ^ Chattel veiled in Mollet^ and if it ap- 
who ptefent- pears by the Record that the Plaintiff hath 
ed him. but no Title, he fliall not have Judgment ; for he 
to another, ought to recover by his own Strength, and 
not by his Adverfary's Weaknefs. And for 
that cited the Cafe of the ^een r. MiddUton^ 
I Leon. 44, 45. where in a .^uare Impedit the 
Count was, that the Lord Say was feifed in 
Fee of the Mannor of Bedington^ &c. ad ^md, 
Src* and that by his Death it defcended to 
his two Daughters and Heirs, and that on 
Panicion the Mannor was allotted to Ann, 
who was married to the^ Marquis ofNartbam^ 
pton^ and that a Fine was afterwards by them 
levied to the Ufe of the Marquis for Life, 
That die Marquis was attainted of Treafon, 
after which Ann died without Iffue, and the 
Church became void, and fo the Prelenta- 
tion belong'd to the Queen. The Incum- 
bent confcfling all the laid Matter unto the 
Attainder, pleaded, that after the faid At- 
' tainder Queen Miry demifed the faid Man- 
ner with the Advowfon to Rochefter and WaU 
grave for Forty Years if the faid Marquis 
fhould fo long live, who were accordingly 
pofTelTed ,• and during their PoffefEon the 
Church became void, on which Avoidance 
one Tivinko prefented the Defendant, who 
theretipon was admitted, &e. To which 
Vol. II. 'twas 
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'twas demuiM/orthat the Incumbent's Coun- 
terplea to the Queen's Title did not (hew a- 
ny Title in his Patron, which was ill, not- 
withftanding the Stat. 27 £. 3. cap. 7.. But 
'twas adjudg'd againft the Queen by the 
whole Court : and the Reafon they gave was, 
becaufe there was not a bare Prefentment 
pleaded againft the Queen, but alfo an £- 
ilate, fciPsL Leafe for Years in the Advowfon 
deriv'd from Queen Mary, and the Avoid- 
ance on which the Adion was brought hap- 
pen'd within the faid Term ; and the Cafe 
here is ftronger than that Cafe ; for by the 
Bar in this Cafe 'tis alledg'd that the Avoid- 
ance happen'd in the Time of Mollet before 
he convey'd to the Plaintiff, and that Mollet 
had prefented the Defendant. 

Serjeant Hall on the other fide argu'djThat fo« 16^2. 
by the 2f E. 3. cap. 7. the Incumbent, altho' 
he is PolTeflbr, ought as well to fhew and de- 
fend his Right as counterplead his Adverfa- 
ry's Title, and therefore can't make hioifelf 
ferfina imperfonat^ ex prefentatidne jF. 5. and de- 
fend himfelf by the Title of J. D. under 
whom he doth not claim, altho' that wou'd 
be fufficient to deftroy the Plaintiffs Title. 
Bph. gi9, }20. Sir William Elvis v, the Arch- 
bifhop oiTorky and i Jones y, 6. 

But in the Cafe in Queftion the Defen- 
dant hath not maintain'd his Title by the 
Title of his true Patron ,• for 'tis faid by the 
Bar chat he was prefented by Moiety and the 
PlaittifFhath replied that he was prefented 
by Cbrifiapber Reeve the other Defendant, by 
Ufurpation, and traver^'d his being prefent- 
ed by Mollet^ and that's cpnfefs'd by the De- 
murrer to the Replication, and therefore the 
Defcndapit is cftopo'd to plead the Title of 

Mo/tet, 
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Kirby wrfiu Green. 

Mich, i$& l6 EUx^ 

t 

CO V NT far taking bis Cattle at C. in a Place 
caU'dBirdwood. CogniS'y that the Dean 
^ind Chafter of G. voere feifed in Fee^ &c, of the 
Tlace where J &c. oftd the Cattle were there Da^ 
^^^^fif^^h ^0. BaTj that the Dean and Cbap^ 
ter were feifed in Frr , &;c. of the Place where^ and 
alfo of the Marnier of C> nnd ef the AAvewfm ef 
the Ficaridge of C and by Indenture^ &a 4^m« 
fed them r^ John Yede, which Mamor (ejtceft 
fach Partly &c. of it) Sir W. H. then bad for a 
Term of Tears 5, hzhcud* for Ninety nine Tearsj to 
commence for the Mamm after the faid Leafe^ and 
for the Refidne immediately. Ayerment) ^ne the 
things excepted were the fud Wood and the Advow* 
fon^ Veele granted all bis Interefi to the Plaintiff. 
The Leafe to Sir ^ft. H. ended fuch a Da^^ tkc. 
whereby he was foffeffed^ &c. Replic' that the 
Demife to Veelc was nnder.the Rent of^ i L ip s. 
L d. ob. fer the Manner in the Occnfation of the 
aid SirVf. H. and for the Rejidne^l. rz s. 4r 
the four nfaal Feafs \ fffdon Condition of Re^ontrif 
on Nonpayment of theketii by the If ace of m Afontlf. 
a general Warrant of Attorney by the Dem jipm 
Chafter to W. and H* to demand their Renis^ and 
to make Entries fer Nonpayment^ Demand ef the 
Rent fuch a Day^ &c. in a common Way in the 
faid Wood and Re-entry the Day after for Nonfoy^ 

mentv Rejomder> th^ he was ready ^ Slq. to fay 

the 
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the Rent J and travtrfes the Demand^ Sid IffM 
taken thereupon hy the Surrejoinder. 

Verdi<a and Judgment was for the Plain- {0.1139. 

tiff frout patet per Record' which is entered Mich* 
ly and 16 Eliz,. Rot. 21 54. 

I wrote a brief Abftrad of the faid Record 
out of a MS. of fVarhurton Juftice, under 
which were the following Words wrote with 
his own Hand^ videl^ Nota^ that this Matter 
was feveral times moved in Court on the 
Joining of the liTue^ and the Court was tired 
with it y whereupon the Lord Dyer took the 
Book and made the IfTue on the Demand^ ut 

fupra^ manu fua propria^ and Harper and Moun^ 

fan Juftices put their Hands to ic, quod rarum^ 

and for this Rarity I fearch'd the Record at 

large according to the Roll thereof. And fe. 1139. 

the Lord Dyer himfelf mentions the Pleadings 

in this Cafe, Dyer J29. A^ 

Nota^ That the Condition of Re-entry was •^^'**'*, ^* 
on Nonpayment of the Rent by the fpace <>f SaS^bTrtc* 
one Month after each Quarter, and the De- ton'd to i 
mand of the Rent was the 28th Day after Month. 
CbriJimaSy and good, as it is refolv^d in the 
Ca(e of the Bifhop of Feterborougb y. Catesby^ 
2 Cro. 166 y 167. 

In th^ Cafe of Fabian and Reivinjton^ I And. If there b« 

2^2. where the like Iffue was taken as in the *ny Dificr- 
faid Cafe of K/r^^ and Greece,- but the particu* ^^\f^^^^ 
lar Iffue in that Cafe of Fabian and Rewinfion ^i^^ ^^ ^y^^ 
was, whether the Rent of 7 /. 10 j. due at hue or not. 
the Feaft of our Lady, was demanded by the savii lai. 
fpace of half an Hour before Sun-fet j and it 
was found that it was demanded by the fpace 
of a quarter of an Hour, &c. and yet good, 
becaufe it was not a Point material ; for if it 
was fo long before Sun-fet as that it might 
be paid in that time, it was fufficient ; for 

G the 
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the Subftahce of the Iffue is founds and ic is 
all one if the IlTue be with an abfaue hoe, or 
liOt. But wJe Winch 49. Clathortiys Cafe^ 

where a Difference is taken, where an lilSfe 
is taken on an ahfque hoc, etc. It was alfd 
found in that Cafe of ^lan and ^eTH/inJton, 
that the Demand was of Rent due at the 
time of thb Demand ; and as to that^ it was 
held 'by the Cdurt, that the Verdift did not 
anfWer the Iffufe^ forafmuch as they did ndt 
find khy Dettiafld of Rent duie at the Feaft^ 
&c. but Rent, n>iz,. half a Year's Rent due 
it the time of the Demand i for it was due 
at the Feaft, &c. next before. 
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Campion verfiis Baker. 

Intrat. Hill. 36 & 37 Car. z. Rot. j;!. C. 

fc. 1 1 3 J. jT^ O TINT for taking his Sheep in a Place caltid 
V^ Se^ve^s Leycs, O'c Tie Defendant tnmvs 
as Bailiff of one William B^ker for Daf90age ft^ 
fant in bis Freehold. Bar, That he ii/as feifid in 
Fee of a Meffaage^ &c. and makes a [facial Trtfcri^ 
pt ion for Common far certain Times. Re^lic* Tic 
Defendants tnaintain their Bar, and traverfe that 
the Plaintiff Was feifed in Fee of the Meffuage. 
Rejoinder, T^at he was feifed in Fee, and Iff ue 
thereupon. Ven' fac' awarded, retomable Oftab' 
Pur' at which Day the Plaintiff pleads a Rtleafe of 
^neofihe Defendants thus^ viz. Tl)at after the lafi 
CoMinuance^ fcil' after the 12 Feb. and before this 
Day, fcil* 8 Mar. from which 12 Feb. ufq; hunc 
diem the Plea was continued priaed' R. per fcrip 
turn fuum relaxationis (^wn in Court) relaxa- 
vit &c. Demurrer to it as to a Plea pleaded at the 
Afflzes, and Joinder accordif^r. 

Vol. II. This 
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I'his DemtitTtr was never argued ; but &• ' H*» 
jr6t «ani that tiiis Plei islH,becauIc no Place 
is alledg'd in the Plea where the Releafe was 
Ihadt. 

z-ThePlea is not agreeable tothegoodForm Howtojpleid 
of the Precedfcnts in th6 like Cafes ; iot the *cr^Sc hft 
tnie Pleading in Cafe of a Releafe made by Concinumce 

the "PlaShtiflF is thus, was. Etvrai^ A. dicit ^noi/ after Iffuc 
J^Mr* fcfi^ uttirham (;ontinUatioi^ flaciti fraf fcif JoiaU 
f^ fuch a X>ay aU^ fntttit* de quo die Lo^uitfy 
fraiJt nh^ t^nti^uuf fuiiffic ufij; ad bunc dhm fcit 
in lo&dV t^c. tmpC fro^ JhjUen* & ante hunc ditf^ 
fciF fuch a Dfay , VtJd ^m^ &c. and fo is the 
Pleading ih Co. Emt. y 17. h. in A^tm 8. and 
417. vcACiifff 620. ahdlb it t>ught to be as 
'tis refoltedin i8 iE.4. 136. felv. 141. K«jr/. 
i^tk4t XI. and divfcrfe other BooHs i but in 
this Cde it dbth hot certainly appear it 
w;hat J>4v the Relfeiafe Was made. 
And affd as it fettn^, the Plea is not well fo.ix4]. 

Stded, befcaure 'tis not j[)leaded in Bat, t^ife, 
^mlft A^ioff xin. for in Sir Thomas Coc* 
fe*s Caie, % Ctc. 49. there in ah Aftion on 
the -Cafe for Words j the Defendant pleaded 
an Atcord ^fter the latt Continuance if to 
the En^ueft, &c. and on Demurrer thb Plea 
was admdg'd ill^ becailfe it ought to hare 
ct)ncluned 'fudgmtnt fi ASio%^ &c. And iii / 
Bjtr %f^i. there is a Note on the like Cafe as 
here, that the Plea ought to conclude J^g- 
menf jfi AeUm' But in the Margen of that 
Caft in the New Dyer there is a Cafe cited 
between &attt>n as Adminiftrator, a;. Varama^ 
Defendant, Trin. giS E/fc. C. fi. in Which 
Cafe the Defendant pleaded after the lalt 
Continuance, that the PlaintifPs Letters of ^ 
Adminiflration were revok'd^ Judgment j? 
ad cdftim* Jurat* frocedere debeant^ at^ i|;Ood^ 

G 2 bY 
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by Walwjley and Gaudy j but Anderfon and Bea- 
mont t contra^ that the Plea ought to conclude 
judgment fi ASion and it feems to be the bet- 
ter Opinion ; for an Accord or a Releafe is 
an abiblute Bar for ever. 

Uota^ In fome Precedents of Pleas, after 
the laft Continuance 'tis pleaded, ^uoi^er 
Action* fuam pa£ ulterius manu^enert Jeu uUerius 
habere non debet ^ viz. Rafi. Affels tn MorP- 4. 
Dett en Releafe 7. Jit. Attaint en Bar 2. And 

it feems to be a proper way of pleading a 
Collateral thing, which happened after the 
AAion was pending ,• for thereby he admits 
that the Adion was well brought, but that 
the Plaintiff by reafon of that new Matter 
ought not to proceed further in it. Vide pofiea 
the Cafe of Rainbow v. Warral & a? But 

for the Matter of the Plea in this Cafe, it 
feems by the Cafe of SibUy and Rawlins, 2 
Rolls Abr. 4.12. that it had been a good Bar, 
if it had been well pleaded ,• for there in Re- 
f levin by A. v. B. B. made Cognizance in 
the Right of C and adjudged on Demurrer 
for the Defendant ; and in a Sci'fojc* brought 
by B. to have Execution of the Cofts and 
Damages, if A. pleads the Releafe of C. in 
whofe Right the Cognizance was made, it 
is no Bar, becaufe C. is no Party to the Suit, 
nor liable to any Coils and Damages if it 
had been adjudg'd againft B. and therefore 
B. ought to have the Cofts and Damages, he 
being only Party to the Suit j whereby 'tis 
impued, that if C had been a Party to the 
original Suit, his Releafe had been a good 
Bar. 



VftLII. Savery 
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Savery verffis Smith. 

J\Scb. 2 Jac. 2. Rot. ;73, C. B. 

CO U NT far taking Pwo Hogs at Highworth fo^ , ,^ 
in a "Place there called the Street. The De- 
fendants a'uow as Bailiffs to John Blomer^ and 
fay^ That the [aid J. B. at the time^ Szc. wasfei^ 
fed in bis Demefne (without faying of what Efiate) 
of an ancient Market in H. and prefer ihe for Tolly 
and to diflrain for Nonpayment thereof^ That the 
Plaintiff tempore quo &c." bought the faid two 
Hogs in the faid Market^ and tho* Jhe was required 
to pay the Toll^ refufedy wherefore^ &C. In Bar to 
vibicb Avowry the Plaintiff replies y That (he tem- 
pore quo &C.. was and is Tenant and Inhabitant 
of the Mannor of H. which is ancient Demefne. 

Demurrer, &c. 

Thcfe Exceptions were taken by Holt the fo. 114J. 
King's Serjeant. 

I. That the Plaintiff in her Bar to the A- 
vowry hath not well entitul'd herfelf to have 
the Privilege of a Tenant of ancient De- 
mefne^ for by the Avowry 'tis faid, that Ihe 
is Tenens Maneriiy and thereby fhe (hall be 
intended to be Lady of the Mannor i but 
Ihe ought to have alledg'd, that (he was fei- 
fed in her Demefne as of Fee of fuch Lands, fi>. 114^. 
and held them of fuch a Man as of his Man- 
nor, &c. which is ancient Demefne, and fo 
is Thompfons Lib. Vlacitandi JO 3. For if (he is. 
the Lady (he ftiall not have the Privilege j 
fed non allocat* For in that Cafe, and in many 
others, where Prefcriptions are alledg'd in 
the Tenants and Inhabitants of Mannors, ic 
is never intended that they are Lords of 
them i but if it Ihould be fo intended, F.N.B, 

G i 228. 
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228. is exprefs tbat the Lord (hall have fuch 
Privilege ; znd io the H^^ift W ^60. k the 
Writ de ejfenio ^uiet Je T%eolonio recites quod 
cumfecun^um confuetud^ Regni nofiri haSenus ob^ 
tent* Homines ^ Tenentes de antiquo bomin* Coro-^ 
ff^ 4^i^^ qtieti funt ^ effe deheant i fr^^^Hne 
ThtolonH per totum Rtgntim nofirum d^c. An^ by 

th^t ^is provedj^ that to entitle the Pl^tntiif 
tp this f^riviiege ie is fufftcit^nt to fay that (he 
is 7(f»e»x & Inbabiti^ns^ as (he hath in h?r Bar 
to the Avowry. And in JVard and Knigbt*^ 
Cafe^ 3 Cro. 227. no more is aUedg'dj and 
no Exception taken for that ; and 'cis alfo 
(aid in F. N. B. 228. d. that Tenant^ at Will, 
for Life and Years^ (hall be quit of Tptl^ 
which alfo proves that 'tis ()Qt neceifary to 
aliedge a Se^fin in iFeerfimple. 

2. That the Plaintiff in her Bw to the A- 
vowry hath alledg'd the Privilege of ancient 
Dernefne to be too general^ m;&, to be quit of 
Toll in all Places^ &c. for Tenants in anci- 
ent Demefne are no( difcharged of all things^ 
but only of fuch which arife on their Tene- 
ments^ or which are for the E^fe of their 
Families^ and not for Merchandize ; and fo 
are 2 Infi. 222. ; Cro. 227. Ward and Knighth 
C^fe^ and i Leon. 1^1. th^ fame Cafe^ and 
7 H. 4. 47. wherefore the Plaintiff ought to 
have alledg'd it. Sed non allocat* for the Bar 
agrees with the faid Writ in the Re^if^er de 
Theolonio ejfe quiet' and alfo with thp (^id Cafe 
qiffard znd Knight^ 3 Cro. 227, which Was an 
Adion on the Cafe for taking a Cable from 
him for Toll, being a Tenant and Inhabi- 
fgnt in Ancient Demefne, and the Dcclara- 
lion was general, >viz,. tp be quit of Toll, as 
wr^; and in the faid Cafe the Defendant 
feeMfed that the Plaintiff h»d bought' greap 
'■ Vol 11. ^ Cfuan- 
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Quantities of C^bjc for MercbandizCj &e. 
A^d if the j^logs ifi this ^afe vi^erei bpught 
£or Merchandize it pught to hare befAfliewn 
t>y the Defendant j for QthirJcwifip it ihall not 
l^e ipte^ed^ but rather that the Plaintiff was 
minding her Burinefs accorcling tp the Duty 
of h^r Spccage Te^ure^ M;hi(:h is tp plow her 
Lord's Land^ and not to buY Hoigs for Mer*- 
chandize : And the Plaintiff had Judgment. 

Note^ No Exception was taken to the Bar 
to the Avow;ry, th%t no Cuftpm or Prefcrip- 
tion was alledg*d for the fai^ Privilege, altho' 
in the faid Precedenf in Tbom^fo^% Lib. Placid 
tandi 303. there is a Prefcripcion alledg'd to 
chgt Purppfe ; but mechinks there is no Oc- 
ca^w to aUedge it ; for it is a Privilege 

f^yen tp the Tenants in Ancient Demefne ^' ' '*^' 
y the Lavir of the Land, and for great Rea- 
fon mentioo'd in Co. 1 tnfi. zzi. and feyeral 
other BpQks. 

-Nb^? «/A That np Exception was taken to cc£v jJ*^ 
the Bar to the Avowry, for that it was not pleading chp 
therein alledg'd that the Plaintiff had given prkilege of 
^ny >)ptice before the taking of the Diftrefs, Aocienc De- 
that (he wa5 then a Tenant and Inh2^bitanc in «»«P^? *^bc 
Apcieqt Perngfnp. And ^^re if it was ne- ?o 'al?cdi^ 
f f ffary to alledge it, efpecially it appearing that Notice 
by %\ip ^ecprd, that the Mannor wherein was given 
the Plaipti^ is alledg'd to be a Tenant and thereof be- 
|ph»biwiit, ;?nd the Place where the Diftrefs^^^ Diftrcfs. 
^^h ?rp in the fame County ^ for if one Will 
fetain anpthers Servant in the fame County 
in which he \ya$ %i iirft retain'd^ an Adlioh 
qn thp Stat' of Labourers vyill lie \VichQut No- 
tice pf the firft jlpp^Jner^ pcherwife if the lat- 
ter fLetaifier y^as in another County, 17 £. 
4. 7« per Cur. 18 £.4. f. a. And in ^^^r^and 
fPfgW^ Cafe hsfoie ^ ited> it is only faid that 

G 4 the 
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the Defendant pramijfor mn ignar* &c. which 
had not been fufficient if it had been requi- 
fite to give Notice j yet no Exception is ta- 
ken in that Cafe for want of Notice. Yet 
in Thomffons Lib. Vlacitand. ;oj. Notice is al- 
ledg'd^ hut it doth not thence follow that 
'tis neceffary to be given, yet 'tis moft fure 
to alledge it if the Faft of the Cafe be fo. 



Petree verfus Duke, 

Mich. 2 Jac. 2. Rot. jif . C. B. 

fo. 1147. f^OVNT for taking his Goods at the Partjh 
Travcrfc. \^ of St. Martini in a Place called Maiden- 
Lane. Avowry, TTjat the Place where^ &c. 
contains a Mejfuage in the Parijh of CoVent Gar- 
den, and fo he avows for Rent arrear refervd on 
a Leafe made by him to J. P. Demurrer, &c. 
fo- > > JO- The Avowry was adjudged to be ill with- 
IttL i£" ^"^ Queftion j becaufe the taking of the 
tween detinet Coods in the Place in the Count ought to be 
a^d detinuit traverft, 21 £.4. 64. 9 H. 6. 59. But then 
in a Replevin. 3n Exception was taken that there was a Va- 
riance between the Writ and the Count, for 
the Writ is in the Detinet^ and the Count in 
the Detinuit ,• but that Point was not refolv'd 
becaufe the Parties agreed to amend ,• but it 
feems that if it had not been fo it wou'd have 
been a material Variance ; for in a Replevin 
£b.xj5i. in the Detinet the Plaintiff recovers as well 
the Value of the Goods as Damages for the 
taking. K N. B. 69. L. Co. Entr. 610, 61 r. 
But when the Writ and Count are quod Defend, 
ea detinuit contra vadios & fUgios^&c, it is there- 
by implied that the Plaintiff had his Goods 
again, and therefore he (hall only recover 
Vol. II. Damages 
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Damages for the taking, and for that wi^ 

Hill, 14 E. 2. 421. 



Egerton verftis Sheaf. 

Trin. 3 Jaf. 2. Rot. 34}. C. 5. 

C^OVNT far taking a Bull and four Cows in **^- " ^ '• 
4 a Place called Houfefield, and five Cows 
in a Place called the Three Pieces. The Defen^ 
dam wakes Cognufance as Bailiff' to W. King, 
jidminiftrator of Jfoanna King, the Suhfiance 
of which iSy that G. C. and R. C. by Indenture 
after a long Recital therein of the laft Will of one 
W. C. granted a Rent^Charge of 20 /. per An. to 
Thomas King and Joanna his IVifr^ and to the 
Heirs of the Wife^ on a Provifo and jigreement 
that the Rent Jhou^d be paid to them during their 
Lives J and after their Deceafe to the Vfe of the 
Child or Children of the Wife then livings till they 
jhould attain their j4ge of Eighteen and Twenty* 
one J viz. the Females Eighteen^ and the Males 
Twenty-one \ and that if the Grantors Jhoud pay 
to them at thiir faid Ages 300 /. equaliy between 
them^ then the Grant to be void j but if Default^ 
&C. fhould bcy then they granted to the faid Huf- 
band and Wije^ and to the Heirs of theWife^ a 
Rent-Charge of ^l per An. as a Penalty^ with a 
Claufe of Difirefs. 7 hey have Jffue Three Sons^ 
the eldefi attains his Age of Twenty-one^ whereby 
100 /. of the 300 /. became due to hiwj which 
were not paid\ the Husband dieSy and after the ^ 

Wife dies^ and becaufe 40 /. of the faid Rent of/\. I. 
were in arrear in the Life-time of the Husband 
Cognizance is made as Bailiff of the jidminiftra" 
tor of the Wife furviving the Husband. On which 

Cogni' 
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Jant joins in Demurrer. 

to. ii$6. Two Points were moved in this Cafe. 
Whether the i. Whether the 4 k fer An. was a New 

Grant of an Rent diftind from the Re{\? of 20 1 fer An. 
aan1)c taktti ^'^ a nomine posn^e annext to thefaid Rent of 
as a Nmiiti 20 /. And th.^t viz$ a material Queftion; 
fmiir,^ or as a for if it was a nomine pceme then it had been 
new ip^eMn- dear, that the A,dmiaiftrator of Joanna cou d 
cSxi ^^ diftrain fop the Arrwrs of it, j»s it is in 
^ ' Co. I^it. 162. ^. Jfvi? th? Cpur? 4id not agree 
in th^t Pointy for the Chief jfuftice he\d that 
it was a njomint f^,a, but two of the other Jfu- 
flices were of the contrajcy Opip^on, \)tecau(V 
the faid Yearly Sun^ of 4 /. w^s not to ^nfe 
on the Npn-paytxi^nt of the Rent-Charge of 
20 /. per An. to Tho. ^f fjg and j wv^^f |iis Wifp, 
but for the lN[on-p^ynient of a Coll^^qr^l 
Sura, viz^ joo /. to Wiii^m the f^fit Son, 
when he (hou'd attain the jjVgp of Twppty- 
one. Aii4 9 nomine p^na is ^Iws^ys giv^q 4n4 
created on the Noq-pgyment ^^ 9 R^qt be- 
fore granted \ ?nd aUho' 'tis nientipn'4 in the 

|nder\piire th*t the 4 /. per 4n. (ho|i'd bp paid 
9s a Forfeiture or Penalty, yet 'tis t^ bP in- 
tended a^ a Forfeiture or Penalty for the 
Non-payment of the faid cpllateral Sunj pf 
lOQ /. to William the Eldeit Son, when he 
(hpu'd come to the Age of Twenty^one. 
The Wife, ^- Another Point was, that admitting it 
and not the w^s an independent K^nxperfey \{ the Arrears 
Executor of which incurred in the Life of Tho. King and 

IhalUavVth^^ ^ ^^^ ^'^® ^^^'^ ^"^^ ^^^ Adniiniftra- 

iirTtzTsVi a ^^f ^^ Joanna who furviy'd him : And in that 
Rent.Charge the whole Court agreed that they belonged 
granted to to the Adminiftrator of Joanna^ and they 
^^^ ^^r^^^^ founded their Opinion on Tempk and Temples 
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Cafe, 1 RoBiJhr. jfo. t^u. 8. But po Judg- 
ment was ever given in the C^fe. 



Wood ver/ns Atkinfon & si" 
Psfib. 4 jfac. 2. i?«f • 31a. C. B. 

CO V NT for taling fix Steers in a Place csfd to. i r 57- 
Midlehttm Moor. ^v^9^ ^nd C^gm- 

^stnc$ 4S $Afa»0 Sts§rs^ th^ tk^ JpefsftJaMt Ro-?' 
bert tPos feifed m Fee of 34 CattU-Qa^os in tho 
Pl4Cf wbere^ &q. a»4 th^ the Plaintiff^ s Cattle 
were there Damage feafant^ wherefore', S?C. th^ 
like Plea /fr the other tw^ Steers^ becaufe awnher 
of the Befeudanu h^d 8 Cattle-Q^tes there. De- 
fnurrer tf the firfi Jvomry^ S^c. becanfe no Titk 
isjh^vfn ff the (^attle-Gates^ either ly Grant or Pre^. 
fcriftion^ tuf v^hat manner ofPafiure it is^xuhether 
fole^Pafiurey ^c. and hecaufe a Seifin in UQtninir 
CO fuo ^C. is fleadedy which oi^ght not to be. And 
as to thp two Steers J he pleads that the Place inhere^ 
ti:c. is Parcel of the M^nvor ofM. of which he; wa^ 
feifed in Fee^ and that there wasfn^cient Fafiart^ 
as well for the Beafis of the Defendants as of all 
others having flighty &c. Joinder in Demur- 
f er fy the Defendants as to the Avowry for the 
four Steers j and as to the Bar to the Avowry for 
the two SteerSy they reply and maintain their A- 
vowry^ and further fay y that no Perfon except thofe 
who have Cattle-Gates^ &C. have any Right to pHt 
in^ 8zx. any Cattle in the Place where^ &c. And 
that the Defendant H. and diverfe others werefei* 
fed and pojfeffed of li'j Cafde-Gates^ &C. and if 
belonged to them to hav( the fole andjeveral Pafit^-- 
rage^ &C, And that the Plaintiff was not feifed 
or foffeffed per quod &c, and tracer fe the Sujpci- 
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tncy of Common. Demurrer thereto^ becaufe ^tis 
a Departure from the Avowry^ andbecaufs the ife- 
dttcement to the Traverfe makes the Traverfe not 
neceffary. 

The whole Court were of Opinion^ that 
the Avowries were ill^ becaufe no Title was 
(hewn (either by Grant or Prefcripcion) to 
the the Cattle^Gates i and for that^ 'vUt Co. 
Litt. 121. a. 2 Leon. 74. Lawfon and Hareh 
Cafe. 

An Objedion was made^ that they who 
have Cattle-Gates have an Eftate in Fee in 
the Land it felf in which, &c. 

Refp. per Cur That they would not take 
notice of it. 
No Land 1$ Another Objedion was made, that in the 
Parcel of a g^^. ^^ ^|^^ Avowry as to the two Steers, the 

Plaintifif had alledg'd that he was feifed iA 
Fee of the Mannor of Af. of which the Place 
where, &c. is Parcel, and fo it may be, and 
yet not the PlaintiflF s Soil, but the Soil of a 
ree Tenant of the Mannor ,• fed non allocatur ; 
for no Land is Parcel of the Mannor but the 
Demefnes of the Mannor. And the Plaintiff 
had Judgment. 



Mannor but 
the De- 
mefnes. 
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Fowkes verff44 Joyce & aP 

Trin. 4 7. 2. Rot. 1880. C. B. 



fo.ii^i. 



CO V NT for taking his Cattle at Chipping 
Barnet, in a Place caUed The Fields. 
Avowry and Cogniz^ance^ that the Place where^ 
&C. is called The Watch-houfe, and that the 
Defendant Joyce was foffejfed of the Place where^ 
&C. and other Clofes for the Term of 8 Tears^ and 
demifed them to one W. for 7 Tears^ &c. yieldirfg 
Vol, IL Eentj 
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Rent^ &C. and f^r Rent arrear^ &c. Bar, That 
tempore quo &c. his Servants were going with 
the fmid Cattle to London to make Profit^ &C. that 
the Defendant Joyce knowing the faid Cattle were 
his f refer Cattle^ by the Conjent of the faid W. the 
Tenant^ gave Licenfe to his Servants to put them 
in for a Night, per quod &c. Replic' That the 
Cattle were levant and couchant & de hoc pon^ 

fe fuper patriam. Rejoinderj That the Defen-^ 
dant Joyce gave Licenfey ut fupra^ and tr aver- 
feth the Levancy and Couchancy aliter. Demur- 
rer, &c. 

This Cafe is reported in ; Lev. 260. vide fo. 116$. 
Co. Litt. 47. a. % Cro. ^49, 628. And quote if » ^«« 5o- 

the Avowry in this Cafe is good, becaufe it 
is therein faid, that the Defendant Joyce was 
poifelTed of the Place where, &c. without 
ihewing how he became poifeiTed j and for 
that vide the Cafe of Tell and Garlick, pofiea 
Fag. 



Hill verfus Bolton & al^ 

mil. iW,&M. Rot. 2f 08. C. B. 

COVNt for taking his Goods at Warwick, f^c "^5% 
in a Place caB^ The Houfe. Avowry 
and Cogniz^ancOj that the Place where^ &c. is a 
Cottage and Garden in W. praed* that the faid Cot^ 
tage and mother Cottage in W. ipxxdi from the time 
whereof y &c. tiU 31 Dec. 7 Car. i. and after ^ 
were Parcel of the faid Manner of W. and CofyhoU 
Lands^ &C. and that King James the Firft. was 
feifed in Fee^ and by Copy granted them to Hewes 
fir . P9 Tears J yieldwg 4 d. per Ann* at the ufual 
Feafts^ Aver that the Feafis of St. Mich' &C, 
Wire the nfaal Feafis j the J aid King by Indenture 

under 
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mndn the XSriat Stal Jcmi/ed the fkid AtMmr ie 
Sir F. fiacon and others fir 99 Tears^ P^^^^ P^ 
the Jrtrelment^Scc. the ftirviving Leffies of the Mstj^- 
nor grant their Interefi to Williams and others j 
King Charles the Rrfi by his Letters Patent i«i- 
der the Great Seal grants the Eeverfion in Fee to 
iDitchfield and others : Thefe Grantees hy Inden^ 
tare enroWd grant it to W. Boulcon the Hefen- 
dani BoulcoiVi Grandfather^ and to Horboh imd 
Lacells^ the Affighees of the Term of ^^T^^ ^ 
the Manner ajjign their Interefi to W. Boulton 
the Grandfather ; Norton and Lacells die^ wid 
^.^o\x\totifiirviv'es'^ the Reverfion defiends to 
S. his Son and Heir^ and from him to fhe i)'efen* 
dant B. and he SfiraM fir the t^hoU Rent ^± L 
arrearfir f 4 Teats. Bar, the Plai^iff'prctiBing 
tha^ :the LocilS ill quo &C. was noi farcH if the 
Manner </ Warwick, &c. dndfivef'M le^er ft-i- 
telfations^ confkjfeih the Jn'dtntart under the Ortd 
Seal made to Sir F. Bacon, &c. prout per Irro- 
tulamenc' &C.. ^md traverfith the Gr^mt afJSng 

Charles the Firft to Ditchfield^ &c. Demur- 
rer, &c. 
fo. 1 171. Firft it was admitted, that the Trarerfe in 
the Bar to the Avowry was iU ; but then an 
Exception was taken to the Avowry. 
AWca,i^f. I- Bfecaufe 'tis alledg'd in the Avovk^rji 
that Lands 16'. that the Things demifed by Copy of Gourr- 

mififuf &c. Roll f$er' dimifs' &c. ftr Copiah RbtO^^ Ga^ 

c«/withJut ^i^*i®B^ %i*Jg ^^ wlmttnt' Bomiiii, aftd that 
Uymg»dv9-^^^ Lteffee wfts^offeffed without faying ml 
Iwntt^Dmini, f/U^taf Dohfiiti, and that was held hf ffaet 
w ill- Whbte Court to be a good Exception j and 

rot that vide theCiafe o^Oowtber znAVtdJkbt, 

mia ^fg. 49. 

fe. 1172. 2. The ftfcottd Exception was, that the 

Dcfhife OT the Mannor for 99 Years 16 Sir 

fr'ams Bah^^itc. Was Alledg'd to be by Ifa- 

Vbl. IL denture 
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tefltant uhdcr ttie Great Sea! from by the In- . '^*^^I*^* 
-dflment of the faid Indenture in the Chancery JjJ^^*^ *^ 
t apt>ear$3 but no Exemplification or Conjtat Great Seal 
:hefebf is produced ; but *cis afterwards al- prout per irr- 
tedg^a that this Indenture is loft : But the tuUvunf be 
feynn^ that the Indenture is loft avails not, i'SJher i??f 
for if that ftiall be aHowM, the Stat' ; and 4 aided by a di- 
Wi. 6. cap. 4. was taiade to no Purpofe, by rca Confcffi- 
wrbxch k& ih fuch Cafe Title may be made on of it on 
by the prddudiig of an ExempUncation orJJ;^'*^' 
tMifiat^'Szc. And the whole Court at firft 
ehclin'd to that Opinion, if it was not aided 
\yy the Cohfeffion thereof in the Bar by a di^ 
rta bene & ^verum efi. But afterwards Powel 
iWa JRdo% Juftlces declSr'd their Opinions, 
chat It was not aided ; bat that was not re- 
^Ttd by the Court entirely ,• indqui^re alfo 
tf Advantage c!an be taken ttiereof, unlefs by 
a ff ecial Uchiurrer. 

3. Another Exception ^*^as taken by the AnEftatclii 
Cburt, that ih the DeriVieidn of the Defcent Jf^gndcd t? 
of the Reverfloh in Fee frotn 5. Bmlton to the continue. 
Defendant Bcfukon his Son and Heir^ it is not 
fuiiiciently alledg'd that StepbYn obiit feijit' be- 
caufc *tis not faid that (S^pUn) fie indefeifit^ 
fAiit. As to that Exception, the Words of 
the Avo^Wy arb thus ; after the Death of 
WilliiAn Bbnltbn the Grandfather, it is alledjg'd 
that the Reverfion defcehded to the faid Sie-- 
pbkn as his Son and Heir, ahd that he w^s 
ftifed^ &c. And then follow the Words oh 
which the Exception arofe ; viz,. Et eodem 
Sfepbifno fie iHde feifit^ exi'fiin* pdjtea & Ante tefn^ 
pus ^ioiS'c. Indenttir^ prad" 'i^a^nojigillo Anglic 
fig^hf cafuMh'afhifsymt' popkq; '&anfe}r^^ 

ttti$pHs fui&c. feiV fuch a Day and XtixAiit 

ie tali StatHfio in Revertione Tine^yttnm^ftdJP 

tttmt»iifffiApi and doth not % »^b»t Fer- 

ibh 
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fon ohiit feifit^ but as it feems it mayljc rear. 

fonably intended that Stephen Boultan obiit fei-^ 
Jit" and no other Perfon, it being alledg'd in 
the fame Sentence that he was feifed in Fee^ 
& eo potius^ becaufe an Eftate of Fee-iimple 
(hall be intended to continue^ if the contrary 
be not Ihewn ; and for that vide Lamflugb and 
Shier s Cale, antta f. 124. And if the Fee in 
Judgment of Law (hall be intended to conti- 
nue, 'tis impoffible for any other to die fet= 
fed except Stephen Boulton * and 'cis alfo faid 
in the Avowry, that after the Death of the 

faid Stephen^ eadem Revertio defcendebat prefat, 
Willielmo Boulion ut Filio dt Haredi pned Stepba- 
. niy which could not be, if Stephen did not 
die feifed ; and that 'tis a fumcient Aver- 
ment of the Death of Stephen^ vid. tioh. y i. in 
the Cafe of Freak & l)x 'O. 6inford^ i Mod. 

Aep. 219. Burrow and fiagget*$ Caie j and if of 
his Death, of his dying feifed alfo. 

As to the Matter in Law, which was in- 
tended to be determined by this Adion ,• the 
Cafe in EfFed in fuch ; a Leafe for 99 Years 
is made of a Copyhold Meffuage referving 
fo.1173. Rent, afterwards a Leafe for 99 Years is 
made of the Mannor of which the Meffuage 
is Parcel, the Reverfion in Fee of the Man- { 
nor expedant on the latter Leafe of 99 
Years being in S, L. and N. and after living 
them three, the Leafe for 99 Yearf of the 
Mannor is affign'd to B. and he avows for 
the Rent ; and the Queftion is, if by the Af- 
fiignment of the Term to B. the Term for 
Years of this Mannor is merged and executed 
in his Fee-fimple ; and by Confequence if 
the Jointenancy of the Inheritance is not 
deftrpyM j for if fo be the Jointenancy is de- 
ftrov'd, then it follows that the Defendant 
Boulton hath Title but to part of the Rent, 
Vol. II. and 



! 
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and he hath avow'd for the whole Rent, and 
fo his Avowry is ill in the whole. When it 
appears on the whole Record that the Avow- 
ry is for more Rent than is become due^ 
there he fhall have a Return for fo much zi 
is due ,• but if it^appears that he hath no Ti- 
tle to part of the Rent, there he (hall not 
have a Return for any part,* and fo is Moor 
281. and other Books. But this Point was 
not refolv'd by reafon of the ill Pleading in 
the Avowry; and it was agreed that the 
Point was not refolved in any Book: Ideo 
quaere of this Point, and vide the Cafes fol- 
lowing, viz,. Co. Litt. iSi.b. where 'tis faid, 
that if a Man makes a Leafe for the Life of 
two, and afterwards grants the Reverfion to 
one of them, the Jointure is fever'd, and the 
Reverfion is executed for a Moiety, and foif 
the other Moiety there is a Tenant for Life, 
the Reverfion in Fee to the Grantee of the 
Reverfion, Co. Lit. iSz. b. If a Man makes a 
Leafe for Life, and afterwards grants the Re« 
verfion to two in Fee, and the Leffee grants 
his Eflate to one of them ; now they are not 
Jointenants of the Reverfion, for there is an 
Execution of the Eftate for a Moiety, and 
an Eftate for Life, the Reverfion to the other 
of the other Moiety, Co. Lie. iSi.b. 

So if there be two Jointenants in Fee, and 
one of them makes a Leafe for Life to ano- 
ther for the Term of his Life, the Freehold 
is fever'd from the Jointure, and for the fame ^ , 

Reafon the Reverfion which is dependant on r^^J^^^^^ 

■ -r^ t % % • n 9t t^ ». *rr-f tenants, one 

the Freehold is fever d alfo. Ltt. Sea. ;o2. |cafc$ for 
But if there are two Jointenants in Fee, Vcars and 
and one of them makes a Leafe for Years to ^^^f *^ |^ 
a Stranger referving a Rent ,• here the Leffor J^^^'^ the Rc«; 
hath a Reverfion in Fee expeiSsant on the verHon^ but 

H ' Term, not the Rent. 
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Term, and the other Jointenant hath a Free- 
hold and Inheritance in Pofleflion^ and yet 
the Jointure of the Inheritance is not fever'd, 
and he fhall have the Reverfion by Survivor- 
fiiip ; but he fhall not have the Rent, becaufe 
he claims by Title paramount the Rent. Co. 
Lit. i8f. a. 

The Difference between the laft Cafe and 
the Cafe in Queflion is^ that in this laft Cafe 
the one Jointenant parted with a Chattel- 
Intereft out of his part^ and in the Cafe in 
Queflion one of the Jointenants purchafed^ 
Chattel-Intereft^ but no Eftate of Freehold 
in either Cafe is acquirM to^ or feparated 
from the Eftace of Inheritance which was in 
Jointure. , 

fb. iiy^f. After three feveral Arguments^ Judgment 
was given in the principal Cafe for the Plain- 
tiff^ by reafon of the ill Pleading in the A- 
VQwry ,' but the Court did not give any par<- 
ticular Reafons of their Refolutions when the 
Judgment was pronounced ; fo that I can't 
certainly fay that any Point in the Cafe was 
abfolutely refolv'd except the Firft. Birck^ 
toveU and Lutwycbi were of Council with the 
Defendants, Pemberton and Levinz, pro ^er. 

Note^ That in feveral Places in the Avow- 
ry in the principal Cafe 'tis pleaded, that the 
feveral Reverfioners of the Reverfion expe- 
dlant on the Term of 99 Years were feiied 
of the faid Reverfion (in Dominico fuo ut dt 
Feodo^ and fo I think it ought to be pleaded, 
becaufe it was a Reverfion expectant on a 
Term for Years j and fo is the Pleading in 

Co. z Ref, 20, 27, Co. 4, 68. a. & h. i BrownL 
loy. Co. Entr. ^96. Dyer 178. fl. 36. altho' 
there are feme Precedents in which the 
Pleadings isj that the Rererfioners were fei- 
yoLIt fed 
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Uitia^ie VtUo j \rhfch is the Form of Pledd-* 
ing when a Reverfion is dependant on an £« 
ftatc for Life ^ and for that wit Dyer 184,2^6^ 
a^7, BtaSm 16^. 



Rainbow verfns Worrall & al\ 
Trin. xW.& M. Ret. tjyu C* B. 

CnJNT fmr ttikhg a Wnggm in a fUct ciAVi fo. 1 1 )^ 
the Street in Priors Marfton. Bar hy 

the Plaintiffs Keliofe to two of the Defendants. 
Replic' ky way of Eftofpel that the Defendants 
havo itoiee imparl d. Demurrer^ &c. 

This Caf« was argued in Trin. ^W.& M. ^^^ "t** 
by Bkneow of Coancii with the Defendants^ 
and by Loi^eB for the PiaintifF. 

And for the Defendants 'twas faid^ that 
they ware not eftopt to plead the Releafe^ 
notwithftanding the Imparlances after ; for 
the Diverfity whidi runs thro' all the Books 
was^ that before Iflue the Continuances are 
not mentioned^ but after Iflue always j and 
then it ought to be pleaded after the laft 
Continuance^ and thefe Cafes were cited to 
protre k^ vie. 16 H. 7. 17. 3 j H. 6. i. 38 A 
6. 8. Mr. CoHshuance f 9. and diverfe other 
Cafes there. 

But thefo Exceptions were taken by the 
Flaintiff^s Council to the Defendant's Plea : 

1. That they ought not to have pleaded^ tVher^ dtti 
fmd J^«r' aSionom Juam bsAefe non debet ; 'But^^B^^ fo 
^ttodifje aSlionem fUam frmtt nhefitss mantttemre^^ J^*^* 
nan debet ; for at the time of the Cortmenoe<r2^-^^ ^^^^^ 
fluent of the Adion the PiaintifF had gopod tenere,nnd not 
Caufe of Aakm^ and the Carfe of the htBC^^^""' »^» ^^ 
was by reafon of Matter fubfequent, WA '^' 

H a for 
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for chat the Cafe of Campion and Baker ^ antea 
fagy/^6i. 

2. That the Plea ought to h^ve been 
pleaded as a Plea after the laft Continuance^ 

Co. Ent. yi7. C. Rajtal ^49. 

;. That the Defendants have loft the Ad- 
vantage of the faid Plea^ becaufe they have 
imparVd after the making of the Releafe; 
and for that he cited 16 H. 7. 17. 

The Courtj viz,. Powel and Rokehy^ on this 
firft Argument were of Opinion that the 
Plea was good^ and gave Judgment for the 
Defendants nifi^ &c. but the Cafe was argu'd 
again in the fame Term by the fame Coun* 
cil^ and then 'twas ordered to be argued a- 
gain Ter MicV And then 'twas argued by 
Blencoiv for the Defendants^ and Lutwjcbe for 
the Plaintiff. And then for the Plaintiff the 
Cafe oiAlderfon zndDon/lyy % Keb. 5 97. was cited^ 
where in an AAion on the Cafe by twoAdmi- 
niftrators for Money due to the Inteftate^ the 
Defendant after Imparlance pleaded ASion* 
non^ &c. becaufe one of the Plaintiffs relea- 
fed to him ; whereupon the Plaintiffs demur- 
red^ and Judgment for them^ for fcr Curiam 
the Plea ought to have been pleaded after 
the laft Continuance^ and by not pleading 
fo, the whole Benefit of the Releafe is loft : 
And many Precedents were cited in the prin- 
cipal Cafe of,Ple^s after the laftContinuancej 
but 'tis true they were all after Iffue ioin'd^ 
and therefore I now omit them. After 
this Argument 'twas ordered to be argued 
again^ but I prefume it was not ; for on 
Search for ten Years after, nothing is to be 
found of this Cafe in the Prothonotary's 

Bookj and lio Judgment is entered on the 
Roll. 

yol. II. Note, 
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Note, That there is a Variety of Opinions *«. i r?^ 
in the old Books concerning Matters of thisf^^^l^^^** 
Nature : In a Pracipe ^uod reddat the Tenant Man (ball be 
pleaded a Releafe^ and becaufe 'twas found eftopt by an 
that the Tenant had taken a Day of Conti- ImpY^*"^® 
nuance after the Date of the Releafe mn ^^- things which 

iocatur. FitzAerb. Continuance 14. happened bc- 

In Trefpafs after Imparlance the Defen-forc the Im- 
dantcame and pleaded that the Plaintiff is P"'*ncc>"»^ 
his Wife, Judgment fi aBion' &c. without^ '•^'''• 
faying that (he was his Wife at the time of 
the purchafe of the Original, & fer totam 
Cur' the Plea was good, becaufe ic went in 
Bar of the A&ion, and not in Abatement 
only. 22 E 4. 36. a. 

In a Writ of Entry in le fojt the Tenant 
pleaded that the * Defendant had entred fen* 
dente hrevi ; the * Defendant faid there was a 
Continuance from the laft Term to that 
Term ; wherefore forafmuch as he doth not 
fay that the * Plaintiff entred after the laft 
Continuance , Judgment was demanded 3 
but the Tenant had the Plea allow'd him. 
2 H. 61}. 

In an Aftion againft an £:Kecutor after 
Imparlance he may plead ne unejues Executor' 
in Bar, but not in Abatement fer frlfot, 3 ? H. 
6. %6. 32 H. 6. 27. and 9 £. 4. 40. So Out- 
lawry in the Plaintiff in Debt, 16 E. 4. 4, 

So a Man (hall not fay, that the Plaintiff 
is made a Bifhop, or that the Feme Plaintiff 
is dead pendente brevi after a Continuance, un- 
lefs he pleads it after the laft Continuance^ 
but i contra of Death, or to fay that a Ferm 
Plaintiff was covert the Day of the Writ 

H % pur- 

* TbeOrigtiulSi tbnf i butU fcemi to be a Afi&ke 
pftlwrjrdi. 
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purchafed, for that difproves the Writ in 
tzAy the other difproves it in Law on\y, 
72 |f. 6. 10. 

So fir Optim' Ofinlovk a Man (hall plead af- 
ter a Continuance that the PlaimifF is an A* 
lien born^ Judgment (i A&ion but not to the 
Perfon, Br. C&ntln f 8. 
Where ^o that (as it feems) it may be colleded 
things oufthtby the better Authority of the Books, th4t if 
to bcplwdcdany thing happens pending the Writ and be- 

which"^ap- ^^^^ ^^^^ join'd, which may be pleaded in 
pcnd fenden- Bar of the A^ioo^ or which proves that the 
tehrsvi'^ and Writ is abated and not abateable only^ it 
where as pj^^y be pkaded notwithftai^ing a Continu- 
Lppcn'^ af. ^"^^ ^f^^^ the thing happen^ and it need not 
ter the laft be pleaded^ that after the laft Cominuance^ 
Continuance, c^'c. But then it feems by the Opinion of 
Jtnour Prothonotary of the Common Vleas^ that 
in fuch Cafes the Pleading ought to be^ that 
fuch a thing h^ppen'd pendente brevi ; for in 
26 H. 8. 3. Tla. 1%. he faith, that in a Vraci^ 
ft tfuoi redJaty if the Demandant enters before 
they are at liTue, if the Tenant pleads this 
]^ntry in Abatement, he ought to fay that 
the Demandant enter'd ftndenti brevi ; but if 
they are at Iflue, and aher that the Deman- 
dant enters, the Tenant ought to fay that he 
enter'd after the laft Continuance,^ and not 
pendente brevi : But the Reporter makes a 
':^are thereof, and faith tbat 2% H. 6. is 
ptherwife; but on Search thronghput that 
Whole Year of 2 1 H. 6. no fvkch thing is to 
be found there> but rathef the contrary : for 
in 21 H. 6w 48^ 493 f o. Femre Tenant by ReC- 
ceipt pleaded the £tt:ry of the DeapiandafK 
femiente brevi and no more, and on Pebate 
the Plea was allowed to be good. And Brook 
ll^kiGr Aba^Sjit iE)f the(^4£ioQk Qi^^^H 8* 
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7*1/' Briefs tpproves the Divcrfity there taken *• "7> 

by Jenouvy with a Uott the Diverfitj. 

But in the principal Cafe here tis not faid 
either before the Writ purchafed or pending 
the Writ^ or after the laft Continuance. 



Gins verfus Dams & aP 
H/ff, 9Wi. Rot.iSz^. C.B. 

COVNT far taling his Cattle^ riz. unam fo.xiyjj 
Eqoam^ ^ Pipwell, in a Place caBed 
Swinecoat Heme, j^vewry^ by Flrtne of a 
Warrant #/ two Jaftices of the Peace for Nonpay- 
ment of a Rate itnfofed on the Defendant for the 
Relief of the Poor of the Parifh Demurrer, &€. 

One Exception only was taken to this fo. uto. 
Avowry. 

That 'tis not faid in th6 Arowry that the 
Plaintiff was an Inhabitant within the Pa- 
rifli, or that he occupied any Lands therein, 
and the Avowry only fays that the Sum of 
Money affefs'd on the Plaintiff fi/i^ dehito mo^ 
do imfefit* which is too general, without 
fhewing how j and they having waved the 
Benefit of Pleading^according to the Statute^ 
ought to have fhewn thofe things precifely, 
and for that the Cafe of mjhitley and Fawctt^ 
Stiles 12 and i^. was cited, wTiere in an A- 
dion oFTfover the Defendant took upon 
him to juflify by Virtue of a Warrant of the 
Commiflioners of Sewers, and to (hew thd 
whole fpecial Matter; but it was adjadg'd fo.iitu 
agalnil him becaufe he had waved the Bene- 
fit of Pleading briefly, according to the Sta- 
tute of Sewers^ and bad pleaded the fpetial 

Matt€f iiifuffidcmly. 

H 4 Ite/f . 
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Refp. But to that 'twas anfwerd by the 

Court, that the Defendants in this Cafe 

fiave not waved the Benefit of the Statute 

4; El. caf. 2. far. 19. for they have conclu^ 

V ' ded theirAyowry. thsttb.ey took the Diilrefs 



X 'uirtute cuiufJam A£lus in hoc Caju nuper edit* & 

fronts. 

But then anpther Exception was taken by 
the * PlaintifPs Council^ becaufe the Writ 
was quare ceperunt averia^ arid the Count was 
for the taking of one Mare only, and for that 
7 E. 4. 31. pl. 18. 3 Cro. i8f. EiwArds and 
Watkins\ Cale were cited. And Judgment 
was given for the Defendant. 

Et not ay that PoWJuftice faid in this Cafe 
oiGins (which was not then denied) that it 
had been ill after' Verdid ; bttit in another 
Pafe after between Priefily and Langly it was 
laid by Trebj Chief Juftice^ that a Variance 
|;>etween the Writ and Count after Verdift 
was aided by the Oxford Ad. 

For this laft Exception vide thefe Books 
and CafeSj wz,. K^ilway 3^*. a. and 21 1^ 212. 
3 Cro, 829. Norton and T aimers Cafe, 20 H.6. 
42. a. Via. 21. which are drong Cafes for the 
Refolution of the Court in this Cafe. 



Clench verff^ Cudmore- 

• *. 

tafch, ^W. & M^ Rot. 304. C. B. 

£}. 1 181; f^QVUfT for taking two fJorfes in a Flacje called 
V 4 Dover-nptts, Cogniz^nnce as Bailiffs of 
Mary Savil and Eliz;. Sayil Infants^ and Mary 
Vol. II. Bennet 



* The Original is fo ; but t^ it fccfiu it oagfac to 
he D^enJgntt.' 



Replevin. ^85 

fiennCC their Guardisn ^ that the Place r^here^ &c. 
was f artel of the Mannor of C. and that he sit 
ffich a Coart^ &c. granted the Place where^ &c. 
to the faid Infants and their Heirs^ and delivered 
Seifin to them by the Verge by their faid Guardian^ 
per quod they enter* d^ &C. and for Damage fea* 
Jant^ &C. Bar, That the Father of the faid In- 
fonts by his Will made according to the Stat^ &c. 
committed the Cuftody of his Son John and the faid 
'bAzty and the faid Elizabeth to another^ &c. and 
that before the faid Grant to Mary and Elizabeth 
the Defendant Granted to the faid John and his 
Heirs the Place where^ &c. and that he died there" 
pf/eiz.edj and it defcended to the faid Infants^ and 
that J.Szvii the Guardian dcmifed his Moiety to 
him for a Tear^ and fo he jufiifies the putting in of 
his Horfes. Replic' whereby the Defeadant con^ 
feffes the faid Grant to John Savil, but faith ^ 

that CO quod fecundum Confuetud' &c. it be* 

lon£d to him to afjlgn a Guardian to fuch Infants^ 
he at fuch a Court by Cofy^ &c. admitted and af* 
pgf^d the faidiA. B. to be Guardian to the faid 
InfantSj and that he admitted the faid Infants as 
Heirs to their faid Brother. Demurrer for that 
the Cuflom is infufficiently fleaded^ and in it felf 
inftiffieienty and aU the faid Matter ought to be com-- 
frifed in the Avowry. 

There is a brief Report of part of this Cafe fo. 1 157. 
in % Lev. 39^. wherein 'tis faid, that on long 
and intricate Pleadings, and not well plead- 
ed, one Point only was refolved by the 
Court, without regard to the other Defeds 
in the Pleadings, viz*. That a Copyhold is 
not within the Statute of 12 C. 2. to difpofe 
of the Cuftody of his Children, but the Cu- 
fiody Ihall be to the Lord, or others, accord- 
ing CO the Cuftom of the Mannor as to the 
Copyhold Lands, for the Prejudice that may 

be 
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be to the Lcrd^ and for the Meannefs of the 
Eftate. 

But as to that which he firfl: affirms^ that 
the Pleadings were not well pleaded^ 1 fubmit 
to the Judgment of others on confiderattod of 
the whole Record^ and of what (hall be here- 
after faid^ whether the Fault was on his own 
iide^ or of any other^ if there was any Fault 
in the Pleadings. 

And as to that which he faith^ thai the 
faid one Point only was refolr'd by the Cotirt, 
the contrary thereof will appear by what 
fliall be hereafter faiid. 

And therefore I will report the Points 
which were argu'd in the Cafe, and the par- 
ticular Refolutions thereon. 

On the Argument of the Cafe thefe Points 
were roov'd and debated by the Plaintiffs 
Council : 

r. Whether Je Jare^ and Without a particu- 
lar Cuftom, the Lord of a Copyhold Man- 
Hor can grant the Cuftody or Gtrardiaftfbip 
of an Infant Copyholder in Fee within his 
Mannor, who is under the Age of Twenty- 
one. 

2. That if he can't, then if fuch Cuftom 
is well alledg'd in pleading by the I>efen* 
dant. 

5. Admitting that it is not, then whether 
fo. 1188. ^^^ Father of fuch Infent may by Force of 
the Statute of 12 C. 2. caf. 24. conftitute a 
Guardian of fuch Infant by his laft WiB. 

4. Admhting that fach Coflom is well al- 
Icdg'd, whether that Cuflom is not conctolTd 
by the fame Stature. 

An* as to the firft Pbint 'twa? faid, that 
the Lord of a Cof^hold Mannor is Act de 
Jure cntitufd to any fuch Power. 

VoLIL The 
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The Lord Hok in Coch and Darfon*% Caft, 
^.21^. is of Opinion^ that the Lord hath not 
any inch Power in the Cafe of a Lunacick^ 
becaufe the Collateral Incidents of the £- 
ftates^ as Dower, Tenancy by the Courtefy, 
and the like, are not without fpecial Cu* 
ftom, and there is no difference between a 
Lunatick and an Infant, for both want the 
Aid and Management of another ; but ne- 
vercheleCs in Hutt. 16 & 17. 'tis exprefly re- 
folv'd by the Court, that the Lord hath no 
fuch Power in either Cafe. 

In Eagletons Cafe, RoSs Ttt. Gar J. fol. 40. 
Ut. p, vl. I. 'tis refolv'd by the whole Court, 
that it a Copyhold defcends to an Infant 
within the Age of Fourteen, the frochein Amy 
to whom the Lands can't defcend (ball have 
the Cuftody of him as well as of the Freehold 
Lands, ^ the Cuftom doth not appoint it to 
another. 

To the fecond Queftion in the Cafe 'twas 
faid, that the Cuftom was not well pleaded ; 
for in the Replication to the Plaintiff's Bar 
'tis thus alledg'd^ mz,. to Mod it belonged to 
him according to the ouftom of the faid ' 
Mannor ^ temfort cujusy &c. to admit and af- 
(ign to fuch Infants a Guardian, &c. and that 
'twas not good pleading; for thefe Reafons : 

I. Becaufe the pleading to qmd^ &c. is not 
good ; and for that feveral Cafes were cited, 
which I omit, becaufe of late it hath been 
refolv^d to be good. 

Another Reafon was given that the Cu- 
ftom <iras not well pleaded, becaufe 'tis fro eo 
quod liscmdsim Confuttud^ &c. whereas it ought 
to be pofitively alledg'd, qmd infra Maner 
frad^ talis babttur Confuttud^ &€. in Devtrtd and 
Ratcliff's Cafe, 3 Cro. i8y. 'tis adjudgM, that 

fuch 
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fuch pleading of a Cuftom was not good^ and 
fo in Morgan and Moors Cafe, Latch, 134. 'tis 
admitted by all to be ill. 

'Twas admitted that it did not direftly ap- 
pear that the Words a tempore cujus contrar^ 
fnemor born &c. were in the two Cafes be- 
fore cited, altho' 'tis probable they were in 
the Record of thofe Cafes ^ for 'tis therein 
faid, that the things therein pleaded to be 
done were done jecundum ConfuetuJ^ &c. by 
which [&€.'] it is ftrongly implied that the 
faid other Words were in the Records in thofe 
Cafes i but admitting they were not, yet the 
fo. ii«9. Reafon which is given in thofe Cafes, is, be- 
caufe it ought to have been exprefly alledg'd 
that there was fuch Cuftom, and it hath been 
adjudg'd that the Addition of thefe Words 
(a tempore cujus contrail memor^ bom* non exifi*) 
will not aid the Inrperfeftion of the firft Al- 
legation, quodfecundum Confuetud. &c. and fo 
it is in Freeborne and Pincrat^s Cafe, AUeyns 

Rep. 68. after Verdicft for the Plaintiff, and in 
Clempfqn and Balers Cafe, i Brownl. 6j. 

To the third and fourth Point of the Cafe 
beforeraentioned much was faid, but I omit 
mentioning it, becaufe by the Refolution of 
the Court, which is reported in 5 Lei;, 'tis 
not now neceffary, but I will briefly mention 
two other Exceptions which were taken by 
the Plaintiff's Council, 'uiz. That the Cog- 
nizance as Bailiffs of the Infants^ and alfo of 
their Guardian, was not good, but it ought 
to have been as Bailiffs to the Guardian for 
Infants under the Age of Fourteen (as ap- 
pears by the Record that they were at the 
time of the taking of the Horfes) could not 
appoint a Bailiff. 

The 
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The other Exception was^ becaufe the 
Replication is repugnant to the Cognizance ; 
for by the Cognizance the Defendant enti- 
tles himfelf to make Cognizance^ becaufe he 
hath as Lord granted to the Infants the Lochs 
in qtto^ &c. by Virtue whereof they were^ and 
yet are^ feiied in Fee : And in his Replica* 
tion he confefleth that he granted it by Co- 
py^ &€. to John their Brother in Fee, and 
that it defcended to the faid Infants as his 
Sifters and Heirs^ and that he admicted them, 
as is aUedg'd in the Bar to the Cognizance ; 
fo that by his Cognizance he affirmeth that 
they were in as immediate Purchafors^ and 
by his Replication he confeiTeth that their 
Title was only by Defcent from their Bro- 
ther^ which is diredly repugnant ; and 
therefore he ought to have alledged the 
Grant to the Brother^ and the Deiceht to 
the Infants in his Cognizance; for alcho' 
the Law for Neceffity, and for avoiding of 
great Mifchief^ admits that an Heir may 
plead his Admittance as a new Grant to him^ 
as *tis refolv'd in fir^r/w's Cafe^ Co. 4. 22. h. 
yet that's no Proof but that the Defendant 
onght to have pleaded the Admittance of 
Jobny the Brother, as a Grant at firft, and not 
to contradid himfelf : And it can't be deniz- 
ed with any Colour of Reafon, but that he 
ought to have pleaded it at firft ; and this 
Objedion is the more ftrong becaufe 'tis 
(hewn for Caufe of Demurrer. This Argu- 
ment was made Pafcb. ^ W.& M. and then 
'twas ordered to be argued again^ but never 
was J but in Mich^ Term, ^ W.& M. it was 
ente?d for the Opinion of the Court the 
next Term J and 10 it continued till Ttrnt 

Tafck 6W.& M. and then Judgment; was 

given 
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f;ivenfor the Defendant. Andtrehy Ghief 
uftice briefly delivered the Opinion of the 
Court : And he faid they were all agreed 
that the Lord of a Copyhold Mannor hath 
not any Power by the Common Law, or 
without a particular Cuftom, to grant the 
Guardianfliip of an Infant Copyholder with* 
in his Mannor. 

2. That here was fuch Cuftom well al« 
ledg'd. And 

2 . That the Statute doth not deftroy the 
Validity of the faid Cuftom, or extend to 
a Copyhold as to that Particular, becaufe it 
would be an Alteration of the Cuftom, and 
might be prejudicial to the Lord. And that 
was all that was refolved by the Court. £«/« 

Ti/ycbe fro ^er* Levint, fro Def* 

Winnard verfsu Fofter. 

7ri». 5 fT. & M. Rot. 464. C. B. 

(6. 1 190. (T^ ^ ^'^ f^ taking 4 Ow in d PUce called 

\^ S. and Hay in a Place called F. Cogmz^anci 

by one Defendant as Bailiff t§ the Sheriff 7f YoT)Ci 

and by the others as Servants to him^ for that am. 

N. D. roasfoffeffid ofthem^ &c. and that the l>e^ 

fendasttT). levied aPlaint in the CcHntyCourt afain/t 

him on 4f Jufticies^^r 14/. Debt^ PrecejieofSafihf 

mens therettfon^ Retom thereof j and an Anaebvsemt¥ 

by his Geods awardody Delivery thereof t^ tht De^ 

fendant F. per quod &c. Bar, that ho was fof-» 

jeffed^ &Cy abfque hoc that the faid N. D. was 

Hfeffody Sec. Replic' whereby Iffae is joined on 

thoTravorfif -, rordiftfor the Defendants as to tka 

Cow^ Damage id. Cojhj^os. VerMOi for the Hnf 

pro Quer' Damage % d. Cofls 4O /. On wkieh 

Vol IL Verdia 
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f^trdiH Jn^meM misgiven thns^ viz. Ideo nullo 
habiro refpe&u ad duos denar' & quadragin- 
ta folid' de dampnis & Mifis per Jur^ pr«d' 
Qccaiioiie Capcionis & Detentionis Vacoe 
praed'quia hujuftnodi datnpna autMis' per le- 
gem terree in hoc cafu nuUatenus adjudiciand' fo. 1 194. 
Confiderat' eft quod praed Johannes Winnard 
recuperet verfus prcfat' Johannem Fofter 
Thomam & Willlelmum dampna fua prsed' 
occafione Capcionis & Detentionis prasd' 
Strigas & Metae ferri ad quadraginta folid' 
& duos denar' per Jur' prasd' in forma praed' 
aiTefs' necnon 10 L 9 s. xo d. eidem Johanni 
Winnard ad requificionem fuam pro Mifis & 
Cuflag' fuis pra^d' per Cur' hie de Incremento 
adjudicat' Qu^ quidem daitipna in toto fe 
attingunt ad ix I. 10 s. £c prasd' Johannes 
Fofter Thomas & Willielmus in mifericord' 
&c. Confiderat' eft etiam quod prasd' Johan- 
nes Winnard quoad caption' & detention' 
Vaccas pracd' nichil capiat per breve fuum 
pr:cd' fed fit fimilit' in mifericord' pro falfo 
Clamore fuo inde £t prasd' Johannes Fofter 
Thomas & WiUielmus eant inde fine die &c. 
Et quod habeant Retorn' Vaccas praed' deti- 
neod' fibi trrepleg' imperpetuum £t qualiter 
&c. Vic' conftare fac hie in 0<%ab' SanAi 
HiUar' &c. £t ulterius confiderat' eft quod 
prae4' Johannes Fofter Thomas & Willielmus 
recupereoc verfus prefat' Johannem Winnard 
dampna fua occafione premifs' ad fex libras 
per difbretion' Juftic' hie eifdem Johanni Fo- 
fter Thomat ^ Willielmo ad requifitionem 
foam pro Mifis & Cuftag' fuis per ipfos in ea 
parte fuftent' juxca formam Statut inde nu« 
per edit' U provis' per Cur' hie adjudicat 

This 
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This Judgment for the Defendants to have 
, Cofts (becaufe the Verdid was found for 
them in part) was not entered of Courfe, but 
on fpecial Motion in Court to that purpofe 
by my felf, and for 'that the Cafe of Dent and 
Parfo^ 2 Cro. 473. was cited^ where the Cafe 
was that the Defendant avowed for 36 /. 
Rent for a Year and an half^ to which the 
Plaintiff pleaded Payment of 12 L and Ifliie 
thereupon^ and other Matter to the 24 /. re- 
fidue^ on which IfTue was join'd ; and for 
the firft Iffue 'twas found for the Plaintiff, 
and Damages and Cofts taxt for him ; but 
for the other IfTue 'twas found for the Defen- 
dant. And 'twas moved that the finding of 
Cofts by the Jury for the Plaintiff was void, 
becaufe when part is found for the Avowant, 
he fhall have a Return, and Damages and 
Cofts, and the Return fhall be for the Defen- 
dant, when any part is found for hitn ; but in 
the Report of that Cafe (aslfuppofe) in 
2 Roll's Rep. 37. by the Name of Denton and 
Parfons Cafe, it is faid, that Wbitkck moved 
to have Judgment for the Cofts and Dama- 
ges found by the Jury for the Plaintiff^ ac- 
cording to 2 H. 6. I. and that JVbithckJu- 
ftice anfwered thus ; That you can't have, 
for the Avowant is Ador, and he is as the 
Plaintiff in other Adions, and he had good 
Caufe to take the Cattle, and at the time of 
the faid Cafe of 2 H. 6. i. no Law was made 
that gave Cofts to the Avowant 'till 21 H. 8. 
But 'twas faid by Doideridge Juftice, Take 
Judgment at your Peril, for we will ghre 
fo. 1 195. you no Diredions. And in firft Brownk 173* 
it is exprefly faid, and with a Not a in the 
Margen of the Book, that on Avowry for 
Rent, the Plaintiff for part pleaded Pay ment. 
Vol. II. and 



and for the other in Actord ; ^nd th6 onb 
liTae is found for the Ptainciff, and the other 
for the Defendant ; the Plaintiff fhall rcco- 
rer his Cofls and Damages, and the Defen- 
dant ihall hate Judgment of Retttm' babentt 
Ani no Colls or Damages. Biit the Repor- 
ter faith he thought otherwifej if there are 
two feveral Avowries ; fdr then both (hal! 
recover Cofts and Damages : And 'tis pro- 
bable chat the Cafe intended by Srownl. was 
the Clfe of Denton and Parfmij as is reported 
in a keS. J7. for he agrees with it in the 
Fad of the Cafe. But for fitU Manifeftatiori 
how Judgment was enter'd in the faid Cafe 
Gf Dentm and Parfms, I will here infert the 
Judgment as 'tis entered on Record^ the En- 
try whereof is Mich. ly Jac. i. Rot. 4^8. B,li. 
fofita dii & loco infra content^ coram Petro War- 
bkrtoh Mit ut^ Jt*fiic^ Domini Reg' de'Saneo d^ 
JthamuSrooi Ati£ im' Juftic' diai t>om'Re//id 
flaeitM coram ipfo Rtge iertenJF ^^n' Jufiie' ifjiiti 
Domim Rig' ad ^Jfifts in Com perki eapitntt 
affign'per prmam Statlit' &c. ftrf tarn ir^ra nei 
mindt* MarutDintotf vid' quam itifrafeript Geor- 
giut Parfom per jitioTt^ fuoi infra tonttnt* Ei 
y«r' Jurat' undo injicafit mtntib exailipmilit^ ^in*, 
^mi ad veritat' de infra canttni' dicen^ tltH* triat* 
&• jurat' did fuitm qkoaa 

friintm Exit' pra^, inttrita 

Jims' qMad tdiH* Maria 

Dentin qniad libras de in- 

frafcrift* trig tW pre tnfrd 

ffK dititid' m , kmiiiciatienii 

ptata Maria firkin' Anno tirtio dicihio itifrJ 
firipl* qiud pratt Maria Dtmanfolvit ii^fra komi- 
aat' Ritharde Slanebard dnodtcim lihr* iff priia 
fra£ Maria Dtnton interiat aBega^jt Ei djtdehi, 
iamfnd iffitu Maria Denton iteafient infrdf^^^. 
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ultra Mi^ & ^f^fi^i^ faa fer ijjam circa feU am 
fuam in hac parte appofit^ M quatnor denar^ Et fro 
Mifis & Cnfia^ ilC ad duos denar'* Et quoad fecnn" 
dum Exlt^ ififrafcript^ inter partes fra£ interius 
fimiliter junB'* quoad infrafcript^ placit^ praJt Ma- 
, ria Denton quoad infrafcript^ vtginti & quatuor 
Ubr^proiP trigint* Gf fex ithr^ re fid de annual Red- 
Mi infrajeript^ pro infrafcrtpt anno integro Y^Ji^ 
inframentionat^ termini urf Anni & dimi£ uni" 
w jinni in eognitione infrafi:ript^ interius fpec* 
Jur^ prad dicunt fuper facrament^ fuum fra£ 
quod non barganiTLat conclus^ & agrea^ fuit 
inter pra£ Mariam Demon & Richardum Blan^ 
chard quod idem Richardus & Maria Vx* ejus 
& duo fervitntes ipfius Richardi hofpitarent cum 
prad^ Maria Denton in domo iffius Maria in 
Chevely infrafcript^ quodq\ ipfa eadem Maria Don^^ 
tort inveniret eifdem Richardo & Maria Vx^ ejus 
& duobm fervien^ fuis Cibum Potum & Cuiile 
fb o^ f^^ fitmma f^iginti quatuor Ubr^. eid^ Maria Den** 
ton per prefat^ Richardum annuatim folvend^ quodq\ 
prad* Richardus in cons^ inde acquietaret & relaxu" 
ret prad^ Mariam Denton de infrafcript* annuitate 
viginti quatuor lib/ pro anno infrafcrtpt* eidem Ri^ 
char do debit^ Et fimiliter quod prad^ Maria Dek" 
t4fn i^jcons* infrajcript* penitHS acquietaret CS' relax-' 
aret pta4^ Richardum de prad^ fumma viginti qua^ 
tuor llbr* eidem Maria Demon pro Hofpitatione ip^ 
for* Richardi Vx & fervien fuor* pra£ cum pTa£ 
Maria Demon pro anno illo fimiltter debit* Et 
quod uterq'y eor* ejfent inde quiet* prout pra£ Ceor^ 
giuf Parfons interius allegavit Et ajpdent datMna 
ipfius Ceorgii Parfons occafione injrafcript* sutra 
Mis* & Cufia£ fua per ipfum circa feltam fuam 
in hac parte appofit* ad quatuor denar* Et fro 
Mips & Cufia£ m^ ad duos denar* Et fuper hoc 
fTM Ceorgius Parfons pet'* Judiciupn C^ damfna 
fuit fraJt ac Retorn* Averior* pra£ de & fuper 
^crediR^ fra^CXfarto fua reddit* fibi tidjudicari 
yoLII. fid 



Replevin. 495 

fed quia Cur' D9mini Re£ hie it JtUiic' fuo de & 
fitfir fremifs^ freJ^ redden^ nondum advifatur die I 
inde dat' efi fartibw ftdJ^ ceram Donf Ke^ in Cr^'- 
ftine Smlla Trin' eKtwtc frox^ fecfneff uhicHncf^ &c. 
de Jstdi^ inde sMdiemP eo quod Cur* dilii Domini 
Reg* nunc hie inde nondum &c. Ad quern diem 
coram Domino Rege apud IVeftm^ ven* partes fraJP 
per Attorn* fuos pra£ fuper quo vifis & per Cur^ 
Domini Re£ hie plenius intelleSf omnibus & frt£ttP 
fremifi maturaq\ deliheratione inde habita Cons* 
efi qwdpraJt Maria Denton quoad pra£ Viginti 
quatuor libr* nihil capiat per breve fuum prad'fed 
Jit in miferickrd^ pro falfo cUmore fuo Et pra£ 
Georgius eat inde fine die Et habeat Retorn* Ave^ 
tier* prod detinen£ irrepU£ imperpetuum Et uU 
terius ccnx* efi quod prad* Georgisu recuperet verfiu 
frad^ Mariam dampna pra£ ex parte prad? Georgii 
per Jur^ prad? iu forma pra£ ajfefi' necnon decern 



cem libr'* Cr fex denar* Cons efi etiam quod pra£ 
Mdria Denton de pirad* duodecim libr^ undo inform 
ma fra£ dcquietat' exifi* fit quiet a Et quod ead^ 
Maria nichil habeat de danipn^ & Cu flag* ex parte 
fua per Jur* prad^ in formd prad^ fimilit* affefs* eo 
queud videtur eid^ Cur hie quod dsmpn^ & Cufii^\ 
ilt mittMS rite ajfefs^ fuer* 

I find that there is a great Variety and 
fomecimes (as it feems) fome Contrariety in 
Judgtnents in Repleyin^ when part is found 
by Verdid^ or adjudged for the Plaintiff on 
Demurrer^ and part tor the Defendant ; and 
becaufe the Precedents which I find to be fd 
are in two Books which are in private Hands^ 
it may be of ibme Ufe to others to have 
fome Account of choff PrecedcotSj and 
therefore I wil! here infert fome Not«s of 

1% 
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them^ and the rather becaufe I don't find any j 
(uch Judgments in any Books of Precedents. 
In a Book printed Anno 1 65 (. called Judg- 
fo.1197. wents^ &c. or commonly T%e Ftrfi Book of 
Judgments^ p. 11$. there is a Precedent which 
is enter'd Trin. 9 C. i. Rot. 1160. where in 
Replevin againft A. and B. Verdid was for 
Plaintiff againft A. and Damages and Cofts 
taxt^ and B. was acquitted of the Caption3 
and Damages and Cofts taxt for him ; and 
Judgment was given for the Plaintiff for the 
Damages and Cofts taxt by the Jury, and the 
Plaintiff was amerc'd as to the Defendant B. 
&c. but no Judgment for Damages or Cofts 
given for him, becaufe by the Law no (iich 
Damages or Cofts are to be adjudged, &c. 

In the fame Book, p. 220. there is another 
Precedent, and entered Trin. 11 C i. Bot. 
1293. where concerning the Property of a 
Calf, part of the Goods taken was found to 
be in the Defendant, and Damages and Cofts 
taxt by the Jury for him, and the other IflTue 
was found for the Plaintiff, and Damages 
and Cofts taxt for him. And no refped: 
was had as to the Damages and Cofts taxt 
by the Jury for the Calf, becaufe fuch Da- 
mages and Cofts by the Law are not to be 
adjudged j and the Plaintiff had Judgment 
for thp Damages and Cofts taxt for him, &c. 
And the Defendant had Judgment given for 
him, that he fhould recover his Damages by 
reafon of the Premifes, &c. to fuch a Sum, 
^ diferetion^ Jufiic' blc to the Defendant by 
tiis Requeft, &c. in that behalf fuftainM ac- 
cording to the Form of the Staftute^ ^<r. fer 
Cur^ hie a^juJUcat^ &c. which (as it (eems) is 
to be intended the Statute 0(4 Jac. i. cap. j. 
2 Cro. f 20. Samtul and HodJns Cafe, p. 204. 
yotU. And 
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^i And in another Book called A Second Book 
^f Judgments^ &q. Tag. 204. Nu. 9. there is a 
a Precedent where Judgment is given for the 
Plaintiff for the Damages and Cofts taxt by 
the Jury, where the Property of part of the 
Goods was found to be in the Plaintiff «^ Ad- 
miniftrator^ &c. And for the Refidue, that the 
Property of them was in the Defendant ; and 
for that Reiidue the Plaintiff is amerc'd and 
the Defendant acquitted: but no Return is "" 

adjudged to him, or any Damages or Cofts 
given him j but it don't appear when that 
Judgment was given, whether before the 
Statute oi ^Jac. caf, 3. or after. 

In the fame Book, Pag. 210. Nu. 28. there 
is another which is entered Hill. 14 Eliz,. Rot. 
iyo2. where an Iffue as to part of the Goods 
taken was on non cefit^ and another lifue to 
the Refidue of them ; and the Iffue on the 
non cefit was found for the Plaintiff, and the 
other Iffue for the Defendant, and feveral 
Judgments given for 'em both to have Da- 
mages and Cofts taxt by the Jury j and that 
was before the Statute 4 Jac cap. 3. 

But in the fame Page, Nu. 29. which is en- 
ter'd Tafcb: 36, £//«.. RoP. 1316. there is a Pre- 
cedent where an Avowry was for a Rent 
and an Amercement,and a Verdi<9; was found 
for the Defendant as to the Rent, and for 
the Plaintiff as to the Amercement. And 
Judgment was given jW ^er nil capiat^ &c. 
as CO the Rent, and that the Defendant 
(hottld be amercM, &c. as to the Amerce- &. i tf t. 
ment, and that the Defendant fhould have a 
Retom, &c. and his Damages affef^M by 
the Jury ; but no Damages or Cofts are 
giren to the Plaintiff* 

I 3 And 
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And in the fame Book, Tag. 211. Nu. ;i. 
there is another Precedent which is entered 

Mich. 4; ^ 44 Eliz,. Rot. 918. inter Part bam f^ 
Norton^ in which a joint Avowry was made 
of the taking of all the Cattle for 10 s. for an 
Amercement, 12 s.iJ. for Rent, and 24/. 2 J. 
for a Relief, and for the Relief and the A- 
inercement two feveral Demurrers were 
join'd, and an liTue was taken as to the 
Rent, and the Demurrer for the Amerce- 
ment, Judgment was given for the Plaintiff 
and for the Relief for the Defendant, and he 
had Judgment to have a Retorn as to the 
24 J, for the Relief, and the Plaintiff reco- 
vered no Cofls or Damages, becaufe the A- 
vowry was joint and the Defendant's had 
Caufe of Diftrefs, 

And in the fame Book, ^ 2if . nu.j^o. there 
is another Precedent which is entered Trin. 41 
El. Rot. 1 8 12. in which two feveral Avowries 
were made for two feveral Caufes, viz,, one 
for an Amercement in a Court-Leet, and the 
other for another Caufe. And the Iffue on 
the Amercement was found for the Avowant, 
and 'twas adjudged that he fhould have a 
Retorn of the Goods taken for the Amerce- 
rhent, but no Damages or Cofts, becaufe 
they were not due by the Statute on an A- 
Vowry for an Amercement in a Leet j the 
other liTue was found for the Plaintiff, and 
he had Judgment for the Cofts and Damages 
affefsM by the Jury. 

' Note^ That the Judgment in the principal 
Cafe of tVinnard and Fofier^ for the Plaintiff 
and Defendant to have feveral Cofts is dif* 
fwent frpfu any othey Preqedept before-men- 
tidnM, in refpeft that tbiq ^yowry is joint, 
and one Iffue taken on the Property of aU 
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the Goods ; and as to part of the Goods^ the 
Property is found to be in Day the Defen- 
dant in the Adion in the County-Court ,• 
and as to the Refidue^ the Property is found 
to be in the Plaintiff. 

Note^ That thereis not any mention made 
in any of the Precedents in the aforefaid 
Books of Judgments^ in what Courts the 
Judgments were enterM j but 'tis probable 
that the Judgments mention'd in the fecond 
Book of Judgments were entered in C B. be- 
caufe *tis a Colle<ftion by Clerks of C B, 



Oftner verfu^ Sheaf. 

Trin. ^W,& M. kot. 1400, C. B, 

COUNT far taking 4. GtUings^ a Mare y a £0.1205. 
CoWy and an Heifer. Cognizance as Bai^ 
liffofDy/ilmotythatJ.C. wasfeifed in Fee of the 
Tlact where ^ &c. and granted to M. Taylor and 
her Ueirsy a Rent-Charge of 14 1. &C. who died^ 
and it dejcended to M. Waller j M. Waller cove^ 
nanted with Sir Vf. Brodway^ her Coufin, to 
fiandfeifed to the Ufe of Sir W. B. and his Heirs, 
if the faid M. W. jhould die without any Child of 
her Body begotten and living after her Death y One 
died without Ijfue ; Sir W. B. granted the faid 
Rent-^Cbarge to N. Wilmot and his Heirs ; At^ 
tornment to the faid Grant y N, Wilmot diedfeifed^ 
and it defcended to his four SonSy the Lands y &c. 
and the Rent ijfuing thereout being of the Tenure of 
Gavelkind y and for the fourth fart of the Rent ar^ 
rear Cogniz,ance is made. The Plaintiff demands 
Oyer of the Indenture of Covenant of M. W, t9 
ft and Jeifed^ SlQ. 0nd then demurs on the Cogni^ 
z^nci. 

I 4 This 
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fo. iiio. This Cafe is reported in 3 Lfv. 370. but 
ccncrof^'L"^^^^^^ IS a Point in the Cognizance which I 
Rent-Charge think worthy of Obfervation^ which is, if 
ifTuihg out the Cognizance in thls^Cafe is good, becaufe 
ir ^^i^^A '^^^ ^^ Name and Right of one Coparce- 
iiay avow ^^^ ^"*y ^^^ ^^^^ Proportion of the Rent ; for 

for his Share in P^g^ ^"^ Sttdman^ Cafe, Intrai Mich* 7 /?^. 

of the Rene. ;. J3.il. in Replevin the Defendant made 
Cognizance as Bailiff to John Bennet and 
Grace his Wife, for the Moiety of a Rent re- 
ferved on a Leafe for Years made by Simen 
^.121 1. Bennet to Griffith of certain Lands, the Re- 
verfion whereof, by the Death of fienwr, de- 
fcended to the faid Grace and to the Count efs 
of Salisbury j Judgnient on Demurrer was gi- 
If a Jointc- vdn for that CauTb for the Plaintiff. And in 

p!ntpay,<5rf.the Cafe of P.utten gind P^lmer^ Jntr* Trin 
6 PT. ^. B. R. Rot. 179. 'twas adjudged on 
Demurrer, that a Jointenant could not avow 
for a Rent- Charge without making hfmfelf 
Bailiff to his Companion. Ex relatiom Magi^ 
firs fervitn* Cdftbew^ in both the faid Cafes ; 
jjut this Point was not moved in the Argu- 
ment of this Cafe of Ofmer and Sheaf. 




Tonkin verfus Crocker & Billing. 

Trih. 6W.&M. Rot. 507. C. B. 

fo. itxi: /"I O UNT for taking a Brafs Pan, at the Pa- 
' ' \J rijh of St. Agnes, in a Place callU The 
Kitchih. Cognizance as Bailiffs to W, Mo- 
hun, that H, Tonkin wasfeifed in Fee of a Mef^ 
fmge held of the faid^ .yi. as of his Mannor of hi. 
hy.Fultf^ 4 5. Rent and Suit of Court y and for Rent 
arrear and Suit of Court not done the C^niz^ance is 
made. Bar, wberehj the Plaintiff confeffetb the 
ypLII.' Tenure 
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Ttnure by the Rent of 4 s. onlj^ and traverfeth the 
Tenure aUedgei in the Cogniz,ance ; Replic and 
Ijfue an the Trawrfe. Spec' Verdlift, that the 
[aid W. M. wasfeifed in Fee of the faid Mannor 
in ivUcb a tempore cujus^ &C. there had been a 
Court held before the Steward there, &C. That the 
faid W. M. had federal Tertenants ; That the faid 
H. Tonkin and all his Jncefiorf were Freeholders^ 
&C. and held the faid Mejfuage, &c. prout in the 
Cogniziance. But they further find that within 20 
Tears loft fafi there had been but one Freeholder or 
free Suitor, viz. the faid H. Tonkin j but that 
a tempore cujus there had been, and now are, fe^ 
veral Cujtomary and Conventionary Tenants and 
Suitors^ &c. Et fi fuper tot' itiaceriam^ &c. 

This Cafe was firft argued by Darnel the fo- ia'4- 
King's Serjeant for the Plaintiff, and Levinz, 
for the Defendant. And for the Plaintiff 
'twas faid, that a Court-Baron was of Right 
incident to every Mannor, 13 £• 4. 18. j Cro. 
791. Pill and Towe/s Cafe ; that there is no 
Mannor without a Court- Baron, i Bui, y^. fo. mj. 
there may be a Cuflomary Mannor, Co. n. 
17. Nevilrs Cafe, but that hath not a Court- 
Baron i there can't be a Cout-t where there 
is but one Suhor, Co. 4. 26. Melwich^s Cafe. 

The Court in the Cognizance is to be in- 
tended a Court-Baron, according to the 
common Acceptation of the Law ; but the 
Court found by the Verdid is a Cuflomary 
Court J and then a fpecial Prefcription for 
it ought to have been all edged in the Cog« 
nizance. 

'Twas faid of the other Part, that there If * Mannor 
may be a Court-Baron held before the Stew- ^y^^^^^^^ 
slrd, I Mod. Ref. 173. i Cro. 497. jF<iJW/andj^ b^t J^^ 
Tumefs Cafe ; and that the Mannor was not Tenant left, 
deftroy'd altho' there was but one Tenant, 
^ ^ and 
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and for that i And. zy 6, 267. was eked ; and 
that the PlaintiiF hath confeffed that Was 
fuch Manner. 'Twas afterwards argued by 
Gould the King's Serjeant for the Plaintift^ 
and by Lutwychc for the Defendants. And on 
the Plaintin's Part twas argued much to the 
EfFed before-mentioned^ but moreover an 
Exception was taken to the Cognizance^ 
which faith, that H. T. tenuity &c. de W. M. 
ut 4e Mamrio fuo de M. whereas a Seifin in 
Fee of the Manner ought to have been al- 
^ ledged ,- fed von aUooat* for the Precedents are 

as the Pleading is here. 

On the Defendants Behalf 'twas faid^ that 
by the Pleadings and Verdi^ in this Cafe it 
could not come in queilion^ whether the 
Mannor continued^ or not ; for it appears by 
the Agreement of both Parties in the Plead- 
ing, that there was a Mannor oi Mjtbyan. 

The Defendants in their Cognizance fay^ 
that the Plaintiff held the Place in €[U0y &c. of 
the faid W. Mohun as of his Mannor of M. 
and then the Bar to the Cognizance exprefly 
confeffeth (and not only by the way of not 
denying) that the Plaintiffheld the Land of 
W. M. ut de Manerio fuo prad* by the yearly 
Rent of 4 /. and then traverfeth the Tenure 
by Fealty, 4 /. Rent and Suit of Courts fo 
that the only Difpute between the Plaintiff 
and the Defendants is quoad the quantum of 
tha Services. 

Then the Verdid finds that before the tak- 
ing, &c. the Mannor of My thy an was an An- 
cient Mannor, and that W. Ai. is^ and at the 
time of the taking was, feifed of the faid 
Mannor in Fee. And they further find that 
a temfere cujuiy &c. there hath been an anci- 
ent Court held before the Steward of the 

Vol. II. Mannor 
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Mannor ti ftr Annum and that there were 
feveral free Tenants and Suitors to it, and 
that the Plaintiff and his A.nceftors were Te- 
nants of the Mannor by the Services men- 
tioned in the Cognizance, and in all that 
the VerdiA agrees with the Cognizance in 
all Circumftances but one, viz,, that the 
Verdift finds the Court to be held before the 
Steward, and the Cognizance doth not men- 
tion before whom 'twas held (as it need not) 
but that doth not make any material iDifFe- 
rence, for the Jury find the Matter of Fad 
as it is i and in Fad all Courts-Baron are 
held before the S t eward,altho* the Suitors are fo. 1 1 1^. 
the Judges, In 4 Injt. %6^. the Lord Coh 
faith, that in an Hundred Court the Suitors 
are Judges^ yet the Stile of the Court is Cisr 
E. C. Mil^ Ifyndredifui de B. tent' coram J. B. • 

fenefcbaUo ibi^ And fol. 268. he fays the fame 
thing of a Court-Baron : And that is agree- 
able to feveral Precedents in Pleading, Co. 
Enir. 118. D. Rafi^ Tst^ Reflev in Amtrctm 2. 
Co. Entr. f 70. b. WtncVs Entr. 10 14. And for 
Authorities that it may be fo, z^^^?. 22,23. 
Eure and WfZfx*sCafe, i Mod. Rep. 173. 

Then the Queftion is. Whether the fubfe- 
quent Matter found in the Verdi<5t, wz. that 
for 20 Years laft paft there had been only 
one Freeholder (admitting that deftroy'd the 
Mannor) fliould be regarded, by realon 'tis 
repugnant to the Matter before found, and 
to the Agreement of the Parties themfelves 
in Pleading. 

And as to that, the Court would not take a Verdia 
any notice of it, becaufe the Jury is only an't find any 
fworn to try the Matter in Controverfy be-**"Sf^^" 
tween the Parties ; and if the Jury fliould be JLe^y the 
permitted to make Queftions and Difputes parties in 

of Pleading. 
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of things on which the Parties were before 
agreed^ it would be of ill Confequence. And 
there are feveral ftrong Authorities to that 
Purpofe i but I will only mention them, 
^8 yljf.fl* ;4. 48 E.^.fo. 19. Nu.^^z. 2 Co.fo. 

4. h. GoJdard's Cafe. 3 Leon. 80. Pep/s Cafe, 
209 Paramour and Johtifons Cafe, i Leon, 32 J, 
JSlorvJood and Denny^s Cafe. 5<jt;;7 H2. Palmer 
19. Sir He»ry WaUofs Cafe. Om;^» 91. X/i;r« 
and Dur^^'s Cafe. Bro. Confejfion 27. 2 Afo^, 

/?<y. 4. and li(>/f. Tr/W 692. many Cafes. 

And after by the unanimous Opinion of 
the whole Court, Judgment was given for 
the Defendants on this laft Point only. But 
*twas faid by Treby Chief Juftice, that it 
might be a Court-Baron altho' the Jury have 
found that 'twas held before the Steward. 

A Writ of Error was afterwards brought 
in B. R. and the Cafe was argued there on 
the fame Points as were made in C. B. and 
'twas argued ftrenuoufly on the Point, whe- 
ther the Court mention d in the Cognizance, 
to which the Prefcription is to have Suit, is 
not another Court than the Jury have found i 
and therefore it was objeded, that the Court 
mentioned in the Cognizance (hall be in* 
tended a Court- Baron, and for that i Lem, 
218 was cited, where 'tis held by PeriamjM^ 
ftice, in the Lord Cobham^s Cafe, that if one 
in Pleading entitles himfelf to a Court ap- 
pertaining to his Mannor, it (hall be intend- 
ed a Court-Baron, and in F. N. B. 76. D. it is 
called Cuna Manerii; and if the Pleading in- 
tends other Court than a Court- Baron, then 
a Title ought to be made to it ,• but other- 
wife of a Court-Baron, becaufe that's inci- 
dent to ?very Court. Teh. 192, 

VolIL Then 
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Then the Court found in the Verdi A can't 
be intended a Court Baron^ tho' it be fuch 
Cuilomary Court in Jurifdidion^ for 'tis 
found to be Cur Mantriiy held coram SenefchaUo^ fe. i a i^. 
whereas the Court Baron is held before the 
Suitors^ and they are Judges. And to that 
purpofe 2 Cro, 582, Noy 20. 3 Cro. 791. were 
cited. Befides^ the Court found in the Ver- 
did is mentioned to be held bh per Annum, 
Whereas a Court Baron is held irom three 
Weeks to three Weeks, and 'tis found as a 
Court to which the Lord hath Title by Pre- 
fcription ; whereas a Court Baron is of Com- 
mon Right, and it's a Fault in pleading to 
prefcribe for it. Noy 20. 

But the Judgment was aflirm'd by the Opi- 
nion of the whole Court ; for firft 'twas ob- 
ferved, that the Verdid hath exprefly referr'd 
to the Avowry ,• for it finds that H. T. held 
by Service of Suit ad Cur Mantrii frai^ bis ftr 
Ann. ad Mangrium ilT tenend* prouf in advocafi^ne 
infrafcrif$* interius mentionat^ ; but if tho(e 
Words front in advocatione, &c. were not therej 
it wou d be good j for there is not fuch Vari- 
ance as was fuppofed^ for the Plea doth not 
mention before whom the Court was held^ 
but leaves it at large, and the Verdid afcer- 
tains it^ and there is not thereby any Vari- 
ance^, for a Court Baron maybe well held ACoittBa- 
caram StnefchaUo i and for that Holt Chief Ju- j^^J^ ^2*? 
flice cited i Leon. 316. and 2 Jo- 22, 23. and the Stevirard. 
the Plea it felf fhews that the Court was not 
a Court Baron according to general Ufage JfjJL ^ J^ a1 
for it fhews that it was to be .held bisftr Ann. vowry for 
Ex relatione alterius as tp the Matters in B. R. Rent oat of 

Note, As to the Objedion made by Gould Lind kid of 
Serjeant^^ that no Seifmof the Mannor was ^jj^^^jj^ 
alledg'd in fnlliam Aiobun, the following Pre- fm ;„ the 

cedents Lord. 
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cedents are according to the Cognizance in 
this Cafe, viz. Co. Entr. ^97. D. Rafi.Reple'u. 
in Hors Je fm fee^ fl. i, 4, ^. in Tenure 2,43 f. 
and Winch 937, 973. but in that laft Prece- 
dent it's faid, that Judgment was given for 
the PiaintifFi but that Cafe is reported in 
Winch 3 1, by the Name of Wbitgift verfus Sir 
P. Barrington^ and in Hutt. f o. by the Name of 
Wbitgift verfus HelJerJhaWj and in both thofe 
Books 'tis faid that Judgment was for the A^ 
vowant. 



Weekes verffis Peach. 

Mich. 6W.&M. Rot. 729, 730. C. B^ 

fc. 1 1 1 8. ^^ o U NT for taking bis Cattle at the Tarifi of 
Vj Luton, in a Place calfd Thralcfcnd, in a 
Stable belonging to the Plaintiffs Honfe. Avow- 
tyj'lTfat^.CXtmQntwasJeifed^ &c. andJevi^ 
fid it to Thomas Weekes in general Tail^ Re^ 
mainder to the right Heirs of the Devi for ^ chargea- 
ble and on Condition that the faid T. W. ^tnd his 
Heirs fhou^d fay to Elizabeth Clement, and the 
Heirs of her Body^ an annual Rent Charge of i^\. 
&c. and under another Condition to fay to Marga-- 
ret Clement another Rent Charge of ly 1. .Pro-» 
vifo that fjf the faid Elizabeth or Margaret 
fiiou^d die leaving no IJfue^ that then the Survivor 
jhoud have her Rent for Life^ and that after the 
Death of the Survivor of them both the Rents fiou^d 
h faid to the Heirs of the Body of the Survivor, 
wtb Claufes of Difirefs : Elizabeth Adarried T* 
AUeftreCj they levy a Ftne with Proclamations of 
thefirfi Rent Charge to the Vfe of Gabriel Mct- 
calr in Fee, a common Recovery is fufferd^ in which 
AUeftree & Vxot are vouch^d^ who vQueh the 
VoL II. common 
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common Vouchee ^ &c. which Recovery was to the 
Ufe tftbefaii Metcalfe in Fee^ he grants it to the 
Defendant^ Attornment thereto^ Rent arrear^ &c. ' 
for which the Avowry is made. Bar^ That before 
any Rent arrear the faii Elizabeth died without 
any Iffue. Demurrer^ &c. 

This Cafe was argued in Hillary Term by fo. 1 224. 
Levinz, for the Avowant and by Rotheram for * 
the Plaintiff^ and on that Argument the 
whole Court were of Opinion for the Avow- 
ant J for they held that there might well be a 
Remainder of a Rent de novo^ and alfo that 
by the Recovery in this Cafe, the Eftate in 
the Rent was enlarged^ and that the Re- 
coveror was thereby in of an Eftarte in 
Fee fimple, which were all the Points in the 
Cafe, Bat by the Importunity of Pemberton 
Serjeant, it was argu'd again Vafcb. 7 IV. and 
for the Avowant it was faid, that the Re- 
mainder of z'Ktntde novo might well be, 
and for that Stnith and Vafnabjs Cafe in Car^ 
ter^s Rep. yi. was cited, as a Cafe adjudged in 
Point, which Judgment was affirm'd on a 
Writ of Error, as appears in x Sid. iSy. And 
for the other Point 'twas feid, that by the 
Writ of Entry in le fofi^ ar-Fee fimple was de- 
manded^ and thejudgment therem was^ that 
the Demandant (hou'd recQver a Fee Ample, 
and no other Eftate cou*d be recovered in that 
Aftion, and when he had~ Judgment in that 
Aftion to recover a Fee flftiiple, it ought to 
continue in him, notwithftanding the Death 
of the firft Tenant in' Tail without Iflke. 
And another Reafon was given for it, viz. 
That the Recovcror by Suppofition of lav^f 
is in of the Eftate Tail, whiifh by Judgment 
of Law hath yet a Continuance, and for that 
Bmfon and Hodfon\ Cafe, i Mod.^Rep. xo8. was 
dted. But 
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But for the Plaintiff Was argu'd. That the 
Remainder of a Rent newly created cou'd 
not be ; Plow. Com. ;f . if ,£* 4. 9. and as to 
the Recovery 'twas faid^ that the Eftate de* 
yifed to Margaret was a cdbtingent Eftate^not 
a prefent Remainder ; for 'tis not devifcd to 
Margaret on the Death of Eliz^tb without 
lilae^ but it's to the Survivor oi them on the 
Death of the firft without Ifliie living the o- 
ther^ which is as an Executory iDeviie, and 
therefore doth not take Effed jprefently^ but 
vefts in the Survivor. *Twas alio faid^ That it 
enures as two Grants^ and then the one hath 
no Dependance on the other^ any more than 
if the Rents had been created by feveral 
Grants ; and if 'twas an Executory Devife or 
fo. 1125. Contingent^ the Recovery will not barit^ 
becaufe the Ground thereof is the Recom- 
pence in value^ and that can^t extend to thofe 
Eftates. He feem'd to admit that the Reco- 
very wou'd be a Def^ruAion of t-he Contin- 
gency^ fo that it wou'd not veft in the Sur- 
vivor, but then 'twou'd not be a new tee 
gain'd by the Recovery, the Eftate not being 
perpetuated by it ; for it was not any Eftate 
which could be brought over to enlarge the £- 
ftate in the Recoveror. Petnberton of Coun- 
cil with the Plaintiff, Lutwjcbe for the De- 
fendant. After that Argument in another 
Term the Juftices fpoke to the Cafe, and 
Towel Juftice deliver d his Opinioii for the 
Plaintiff.^ ' 

He faid^ that if one grslht or devife a 
Rent ie novo to A. in Tail, the Remainder o- 
ver to B. in Tail or in Fee, that is a good 
Remainder, 7 H. 4. 6. Br. Done 8. 8 H. 4. 19. 
Co. 2,. 70^ 71. Lord CromwelFs Cafe^ x Sid. 

Yo1.il H0 
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He alfo faidj that altho' Gabriel Metcalfe 
17 May, 30 C. 2. (the Day of the Tejle of 
the Writ of Entry) was not Tenant of the 
Freehold by the Fine of Craf Trin' 20 C. 2. 
yet he was before the Retorn of the faid 
Writ, and that is fufficient^ as hath been ad- 
judged in I Mod. Rep. 218. IVakeman V. Black-'' 
vJcU ; yet he faid he was of Opinion that 
Judgment ought to be given for the Plaintiff^ 
becaufe it did not appear by the Pleading in 
this Cafe^ that Margaret the other Sifter^ or 
any Iflue of her was alive ; but if it had ap- 
peared^ perhaps the Rent by the Recovery 
might become a Rent ia Fee in the Avow- 
ant determinable on her Death without If- 
fue i but as the Cafe is on the Pleading^ 'tis 
no more than A. devifes a Rent-Charge to 
B, in Xail^ B. fuffers a common Recovery to 
the Ufe of C. and his Heirs^ and then B, dies 
without IfTue^ the Rent is determindd^ be- 
caufe the Eftate by the Recovery can't be . 
enlarged to the manifeft Prejudice of the 
Tertenant i and the Recovery can't give a 
longer Continuance^ than the Devifor gavo 

to It. 

And he faid there was a great Difference 
between the Cafe of Smitb^nd Farnaby^ and 
this Cafe j for in the faid Cafe the Tenant 
of the Land granted the Rent to B. in Tailj 
Remainder over 19 Fee to C. there by the 
Recovery the Eftate Tail^ and the Remain^ 
der in Fee were barred, and the Eftate Tail 
in B. was converted into an abfolute Fee^ 
and no Injury to the Tenant j for the Grant 
by him was an Incumbrance in Perpetuity^ 
but it's otherwife in the Cafe in queftion t 
And to that Opinion all the other Juftices 
feemed to incline j but the Cafe was not re^ 

K folved 
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folved by chem^ and no further Proceeding 
was thereon^ but a new Diilrefs was taken^ 
and a new Adion brought for it in B. K. 

And in the Avowry in that AAion W|as 
pleadied^ that the faid Gabriel Metcalfe, /hy 
Virtue of the faid Recovery ^was feifed in Fee 
; (o. 12 25. of the feid Rent-Charge^ ^viz^ fihi & Hare£ 
fuis tarn ifu .quam MSa Eliz,^ Ux Thoma AUe- 
ffree & Margareta Clement reffeB'rve njivtrent & 
baherent Hated* de reffeSlivis earporihus fms fro^ 
c feat* feu earum altera viveret fi*ue haheret Harei^ 
de cor fore fm legit time frocreat* Arid the Life of 

Margaret at the time of the Diilrefs was a- 
verrcd. .. 

. To which Avowry the PlaintifFdemurred, 
and the Defendant ioihed in Demurrer ,* but 
in chat Cafe no Judgment was given^ for the 
Parties agreed as I was informed by one of 
the Attorneys in that Cafe. 

Vide the Report of the faid Cafe oiSmkb 
and Farnahy. in z Keb. 29, ^^3 ^^d 84. for (as 
it feems) thisre are fbme things there faid 
which arc obfervable^ and' which are not 
faid in any other Rdport. 
What fliall isiote. That in Harlow and Bradnoxs Cafe, 

kVciii^nib? ^ ^^- ^^- ^^^^^ "^ Replevin Cognizance 
Implication ^^^ made as BafefF to Baron and Femt for 
of the Life of Rent arrear, he being feifed in Right of his 
a Man. Wife ^ the Plaintiff demurred fpecially, be- 

caufe 'cwas not averr'd that the Wife was 
alive ; and by Hde Chief Juflice aretro nxifi- 
en eft ^uaft an Averment of the Wife^s Life, 
and on a general Demurrer queftionlefs it 
had been good. But by Twifden and fFild, 
'tis good enough on a fpecial Demurrer ; 
whereupon Judgment was given for the De- 
fendant. And in the fgid Cafe of Weekes and 
Peach 'tis faid^ that fo much Rent was in ar- 
Vol. II. rear 
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rear, &c. ^are then the Difference be-* 
cween the Cafes. 

Note iUfo^ That in a Cafe between BiW^/ An Eftate 
and Carew & al^ which is enter'd Pafch, prima Tail (hall be 
Anna Regina, in an Avowrf for Rent relerv'd intended to 
on an Eftatc in Tail Male, made by a Q antee <^o«^*«^««- 
of the Reverfion, 'cwas averred that Exitus 
Alafctdus of the Body of the Grantee was a* 
live^ &c. And on a general Demurrer Ex- 
ception was taken to the Avowry by HaU^ 
that 'twas not averred th^t any Iffue of 
the Tenant in Tail in particular by Name 
was alive, &€. as it ought to be, for o* 
therwife no certain liTue could be taken« 
Sei non allocatur ; for by Trevor Chief Ju- 
llice, and Blencow J^ftice, an Eftate Tail 
ihall be intended to continue till the contra-^ 
ry be ihewn. And Judgment was given for 
the Avowant. The like Judgement as to 
the Continuance of an Eftate, was in Cock^ 
vutn and Farrers Cafe, 2 Jones 181. and vide 
for that Plow. Com. 431- <». 

For the principal Cafe of Weekes and Peachy 
as well to the Force of the Recovery as to 
the Averment, Vido 14 £. 4. fol. y . b. fla. f . 
and I J £• A. fol. 6. fla. u^ zndfol. 8. fla. 13. 
where thoie Matters are much debated. 



Hoole verfiu Bell & d^ 

Pafch. 8 IV. 3. Rot. 331. C B. 

CO U NT for taking the Plamtiff^s Cattle in a fb. i a a?, 
Plaee called The Stable3 &c. Cognizance, 
as Bailiffs of¥. IL. for the Arrears of a Rent^barge 
graptedttp sht Tefiator for his Life. Demurrerj 
%ca$tfe[it'Jid not off ear by the Cognisance that the 
^Arrears y or any fart thereof^ was ever deekanded. 

Yi 2f Pembertoi^ 
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fo. 1230. ' Pemberton of Council with the Plaintiff in* 
fifted^that the Executors of a Tenant for Life 
were not within the Statute of 32 H. 8. cap^ 
Yj. and that that Statute is to be intended of 
nie Executors of a Tenant fur auttr 'uie during 
the Life oicejtuy que me^ and for that he cited 
Ca«4. 48. Ogm/f'sCafe, i Infi. 162. ^ and b. 
Co. y. 118. Edrich^s Cafe. But 'twas refolved 
that this Cafe was within the Statute. 
What Mat- Then he took an Exceptiofa to the Cogni- 
ter ought to zance^ becaufe 'tis not thereby (hewn, in the 
^hroi£r^^ Time of what Perfon the Rent became due, 
fidc.° ^ ^^^ ^^^^ ^^^ Land remain'd in the Seifin of 
him who ought to pay the ReAt, or in the 
Hands of any other who daim'd under him 
by Purchafe, Gift or Difcent, as the Statute 
mentions ; and for that the Cafe of Mjles v. 
WUUugbbyy 3 Cro. 947. was cited j fti non allo^ 
catur. For if the Lands in which, &c. are 
not charg'd with the Diftrefs, it ought to be 
(hewn by the Plaintiff. And the Defendants 
had Judgment by the Opinion of the whole 
Court. Lutwycbe was of Council with the 
Defendants. JNote^ To maintain the Avowry 
thefe Precedents were produced in Court, 

Burden v. Birtlej^ or BriJJley V. BentUy^ Hill' 
17 J^^' I- R^^' ioz^. C. B^ Fofierv. Cooper, 
Trin 6 Jac. i. Rdt. f i j. C. B. Nofwortby v. 
Tomry, HiW y yac. i. Rot. 407. C. B. Lambert 
y.^ flu on, Trin gy Eliz>. Rfit. i8y. B. R. 

Note, No Exception was taken to the^ 
Cognizance, for that 'twas not alledg'd that 
there was any Demand of the Rent before 
the Diftrefs, the Claufe of Diftrefs being on 
Nonpayment of the Rent at the Days of 
Payment, or twenty Days after, exifien legiti^ 
f»e petit" And if the Exception had been ta- 

y ol. IL ken. 
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ken^ it had been to no purpofe^ as ir is 
refolved in Brown and Damrfs Cafe, Hob. 
208. 
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Saunders verfus HufTey. 

Trin. 8 ?r. 3. Ret. 466. C. B. 

Co U NT for taking bis Cattle in a Place called lb. 1 23 1. 
Overfield. Avowry, That be was and is ' 
feifed of three Acres of Land in tbe Place wbere, &c. 
and that tbe Cattle were tbere Damage fefant^ 
wherefore^ &c. andfo frays Judgment^ a Retorn 
and Damages and Cofisy according to the Statute. 
Demurrer, hecaufe, i. That it was not ^ewn of 
ivhat ^antitj or ^ality tbe Place where, &C, 
was. 2. That it was not Jhewn how or of what 
Efiate be was feifed. 

It was infifted on the Argument of this ^ j[^* i* J^^^^^ 
Cafe, that the Defendant ought to hare al- ^y of thcL#«J 
ledg'd that the Locus in quo contains fuch a in qtu need 
Number of Acres, &c. fed non allocatur. not befliewn. 

2. That he ought to have alledg'd of what Seijit' of the 
Eftate he was feifed of the three Acres j and 2*^® where, 
the whole Court were of that Opinion. And ^^;^i'j;™' 
'twas faid by P(^W Juftice, that it had been how, if ill. 
ill on a general Demurrer : But Leave was 
given to mend the Avowry on Payment of 
Cofts by Confent. For the firft Exception 
"Vide J 'H. 7. 28. fla. 11. and for the fecond, 
8 H. f. 4. fla. 16. 
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Aftill verffu Clarke dr d^ 

Pafch. 9W 'i. Rot. 367. C. B. 
fo, 12J3. f^OUNTfor taking a Sheep in the Highftreet 

V-^ in Daventree. Cognizance as Bailiffs of 

the Earl of Nottingham for Damage fefant. 
Bafj that J^ Elizabeth was feifed in Fee in the 
Right (f her Dutchy of Lancaftefj ani by her 
Letters Patent under the Great Seal granted t0 the 
Bailiffs ^8ic. ofD. two Fairs in the Tear^Szc. That 
the Vlaintiffat one of the faii Fairs bought tbefaid 
Sheef and faid the cufiomary ToU^ and thereupon 
the J aid Sheep being in his Cuftody in the Fair^ the 
Defendants unjufily took it. Demurrer^ c^'c 
\\rZ' * *t? ^' T'^o Arguments were made in this Cafe 
u^thin thc^*^y ^he Council oFboth fides, which ^is not 
Dutchy of L.n^ceffary to rehearfe, becaufe in Mich. 10 
or Coriity /^. 5. the Opinion of the Court was fully 
^^'•^^^^^liand at large delivered by Treby Chief Juftice, 
Great Seal* not Only On Confideration of the faid Argu- 
andwhatby ments, but alfo of divers Precedents of 
the Dstchy Grants of Fairs and Markets, fome under 
Seal, &(. the Great Seal, fome under the Dutchy Seal, 
and fome under both the faid Seals. He 
faid that the only general Queftion in the 
Cafe was, whether the Grant of the Fair in 
^queftion to the Corporation of Daventree by 
Queen Eliz^abath by her Letters Patent under 
the Great Seal was void, or not ? And he 
faid that 'twas the Opinion of the whole 
Court, that 'twas a good Grant, and the 
Heafon was, becaufe 'twas a Franohife crea- 
ted de novo^ by Virtue of the Royal Preroga- 
tive : And he faid that this County Palatine 
t)f Lancafter was erefted in full Parliament 
^o E. 3. and was granted to his Son John for 
Vol. Ih his 
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his Life, and Jura Regalia annexe to ic, as 
well as the King in his Palace, 4 h/f. 204. 
Their Power was Kinglike, becaufe they 
might pardon Treafons, Murthers, Felonies, 
and Outlawries thereon ; they might ha?c 
made Juftices in Eyre, Juftices ot Aflize, 
Goal- Delivery, and Juftices of the Peace : 
All Original and Judicial Writs, Indidments, 
and Proceffes for Treafon and Felony were 
in their Names ; but thofe Royalties are 
now abridged by the Statute of 27 /?. 8. 
cap. 24. 

King H. 4. by his Charter by Authority of The King 
Parliament, in the Firft Year of his Reign, 'L**r^^^^ 
feparated the Poffeffions of the Dutchy from \^l Dutchy, 
the Crown, and granted that the Dutchy, ^J-^; 
and all the Poffeffions of it, fhould not be {0.11^6. 
changed by reafon of his Affumpfion of the 
Royal Eftate, but fliould continue in the 
fame Form, Condition and Eftate, as they 
defcended and came to him, and (hould be 
ordered and governed as if he had not been 
King, and (hould pafs by Livery and Seifiri, 
and Attornments to Grants of Reverfions, sts 
.before he was King, P/cay. 217, 217. zltijl-. 
2oy. 

He faid that the Point in this Cafe arofe 
chiefly on the Statute of 5 H. 7. Nu. if . ftiled 
Statut* figilT LancajW tangen whereby 'tis ena- 
ded, thzt No Gifts, &c. Ihould be but under 
the Dutchy Seal (for the Words it large of 
that Statute vide Plow. 217, 218.) 

He further faid, that by the Parliament- 
Rolls, 2 H. f • Nu. 30. it appears that all 
Marinors, &c. which defcended to H. f . af- 
ter the Death of his Mother were dilTever'd 
from the Crown of England, and were annext 

K 4 to 
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to the Dutchy of Lancafier^ and are to be of 
the fame Nature. 

By the Statute i E. 4. the Dutchy of L^n- 
cafier as feparatedy &c. is declared to be for- 
feited, and is aflured to the faid King and 
liis Heirs, Kings of England, feparated from 
all his other Inheritances j and 'tis by that 
Statute declared, that the County of Lanca^ 
fter fhall be a County Palatine, and that the 
faid King and his Heirs fhall have it 'as Par- 
cel of the Dutchy of Lancafier, and alfo a 
Seal for the County Palatine, &c. and ano- 
ther Seal called the Seal of the Dutchy of 
Lancaficr, &c. (which Statute is mentioned 
more at large inPW. 218. a. and^. ) and 
therefore *twas held by all the Juftices in the 
Excbeijuer-Cbamber ,WiZt if the King makes a 
Feoffment of Lands which he hath in Right 
pf the Dutchy of Lancafter in Fee, or for 
Term of Life, there ought to b« Livery of 
Seifm, as well as if a Feoffment be made by 
any other common Perfon ; unlefs it be of 
Lands within the County Palatine, which 
willpafs by the Letters Patent of the Dutchy 
without Livery, Mich. 21 E. 4. vide 1 Lev. 28. 
Carpenter and MarJhaU*s Cafe. 

Now (he faid; the Queflion is, whether 
this Fair can be accounted a Matter which 
concerns the PolTeflion of the Dutchy, fo 
that it fhall not pafs, but under the Dutchy 
Seal ; and he faid that the whole Court 
were of Opinion, that it was not, becaufe 
it was a Fair newly created, and therefore 
was not to be accounted a Pplfeffion of the 
Dutchy within the Statute of . ; H. y. That 
•Statute is to be expounded of things natural* 
iy arifing from the Land ,• as, a Rent, a Way, 
a Mill, a Pifcary, and the like, which favour 

yoLij. of 
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ofvjfce Laod^ fuch things as the Duke when 
Dcke might hq^ve granted before the Dutchy 
came to the Crown. An Office is Parcel of 
the Poffeffions of the Dutchy, and is within 
the Statute of 5 H. y. by exprefs Words, Noj 
J!}, the Lord WiUoughbj^ Cafe. A Prefema- ^ ,23-7, 
tion by the King to a Church being void is 
good, becaufe 'tis as Fruit fallen from a Tree, 
and alfo he may prefent by Tarole. But the 
Grant of a Ward within the Dutchy under 
the Great Seal is not good. Moor 874. the 
King vtrfus the Biftiop of Lincoln, He alfo 
faid, that the faid Statute of the 3 H. 9. had 
prelerved the Franchifcs then in effi^ but did 
not extend to Royal Franchifes to be grant- 
ed Jf novo ; a Fair is not comprehended 
within any Words of the faid Statute, for 
'tis a Royal Franchife derived out ofithe 
Crown, and is a new Thing and not Parcel 
of the Dutchy. All Corporations made 
within the Dutchy and out of the County 
Palatine, by the Dutchy Seal, are without 
Warrant ,• for to make a Corporation efi Jus 
Regale^ and -can't pafs by the Dutchy Seal ; 
But within the County Palatine the King by 
the Dutchy Seal may make a Corporation, 
becaufe the Duke of Lancafter had Jura Re- 
galia. 

He cited the Cafe of Saffron WaUen^ Moor 
15:9. which is alfo reported in 2 Leon^ lyo, 
162. and faid, that that Cafe availed more 
thai! atl the other Cafes ; and at laft he 
concluded with this comprehenfive Differ- 
ence and Diftindion between Poffeffions 
and Prerogatives ^ Poffeffions ought to pafs 
under the Dutchy Seal, but Royal Fran- 
chifes (as a Fair is) out of the County Pa- 
latine, and within the Dutchy, ought to pafs 

• by 
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by the Great Seal^ and fo Judgoaent fro 

Note^ A Prefentatioa to a Church, the Pre- 
fentation of which belongs to the Dutchy, 
may be under the Great Seal, but the Grant 
of the next Avoidance of fuch Adrowfon can't 
be made under the Great Seal, but ought to 
be under the Dutchy Seal, 2 Rolls Abr. 182. 
Litt^T). Nu. I, 2. I Brownl. 182. 

In Carpenter and Marjhall^s Cafe, i Lez/. 28, 
29. which Cafe is alfo reported in i Sid. 189. 
and Ray m. 90. 'tis refolved per tot^ Cur that the 
Reverfion of Dutchy Lands lying out of the 
County Palatine will pafs by the Seal of the 
Dutchy without Attornment, and that the 
Grant under the Dutchy Seal is a Grant by 
Record and pafleth the Reveriion as a Fine, 
/ciT to veft the Eftate without Attornment j 
but if the King would make a Feoffment 
thereof, tbere ought to be Livery as in Cafe 
of a Subjed, for that may be made by At- 
torney. 

' ■ ■ ' ■ I ■ 

* 

Dixon verfH6 James. 

Mcb. 9 W. 5. Rot. 145 1. C. B. 

- ^^^ ^OVNT for talw£ his Cattle at North- 
®' 'r^ • \^ willingham, in a Place caUed The Moor. 

Avowry, that A. B. v>as feifed in Fee of a Mef- 
ffiogej &c. and had Common by Prefcription in 
the Locus in quo, &C. andflje demifed the faid 
Meffitage^ &C. to the Defendant^ andfo avows for 
^ Datnage feafant. Bar, that his Lejfor bad alfo 
Comr^on by Prefcription for certain Timt in the 
Tear. Replic', that the Plaintiff farcbarg^d the 
Co^neon^ and Iffae thereon . 

Vol IL After 
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After Verdift for the Defendant 'twas fo. 1240. 
moKed in Arreft of Judgment, that the Iffue '^ one Com. 
was immaterial, becaufe a Commoner can't ^aJaln^he 
diftrain the Cattle of another Commoner Cattle of a* 
with him, altho' he may diftrain the Cattle nothcr who 
of a meer Stranger who hath no Pretence of^^^^ .J"*"- 
Right : And to prove that, the Book of 22 ^ ^^^ 
j4j\fia.6^. and Brsng arid ^or/s Cafe, Stiles 
428. tkidifon and GrTfsl's Cafe, rdv. 104. and fo. n^i. 
BraBon^ Lib. 4. 229. were cited, and thereon 
a Rule was made to arreft Judgment wiy?, 
&c. And the Matter was after debated by 
Council of both fides, and the Rule was not 
then difcharg'd, nee adbuc e/?, ut credo. Lut- 
wjcbe was of Council with the Plaintiff. Note^ 
46 E. ;. was cited of the other Part, where 
in a Reeordare the Defendant avow'd becaufe 
the Plaintiff had Common for 20 Beafts, and 
he pat in 24. wherefore he diftrain'd the four 
for Damage feafant : But that Avowry be- 
ing general, it's more probable ^was. the 
Owner of the Soil, who avow'd, than a 
Commoner ,• for if it had been a Comaion- 
er, 'tis probable feme mention would have 
been made thereof. 



Simplbn verfeis Telwright. 

am. II jv.^. Rot. 316. c.B. 

Co V NT* for taking a Gelding irrths Delph- fo^ , ^ . j^ 
field. Cognizance as Baiitf of Jane 

Baft/ir Ddmage jeafant. Bar, Th^t before the 
faidj. B. XMsjeifedy Ra. Sneyd waifiifed htFee 
oftn^o Third Purts of the M armor ofTi. 4 f which 
the PUce where, 8zc. md alfi-the Bam-yard, tht 

Great Knowl, and the LimcMteld^ n^e Far^ 
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eel \ that in the [aid Lime-field^ a tempore^ 

there had been a Coal-mine, &C. called the gr( 
Row ; that the [aid R. Sneyd demifed the Mi 
€iy of the [aid Mine to William Burflem for j 
Tears^ with Liberty of Ingrefs^ &c. voith all Can 
ageSySlC. in^ 2Ld 8zdQ the J aid Mine. The jDeati 
Qf the [aid Burflem3 Adminifiratlon of his Coot 
granted to J. Burflem, he grants all his Fftate ti 
Colclough ; Colclough devifeth a fixth Pan 
to A, Wedgwood for the Remainder of the 7m 
^f 99 Tearsj and makes three Executors^ one 
r^hom tonfents to the f aid Devife^ whereby the fait 
A. W. enter^d^ &C. and the Plaintiff bought Coals 
of the faid A. W. taken out of the faid fixth Part \ Sc 
and the f aid A. W.gave him Leave to carry them 
to the Highway y Slc^ by the Way which the f aid 
A, had nfed for Jeveral Tears before^ which was fi 

trans le Locus in quo, &c. Replic', whereby ^ 
the Demife to W. Burflem is confeffed^^ but he fays 
that at the time of the faid Demife^ 4he Locus 
in quo, &C. was Copyhold Land of the faid Man- 
ror^ and that before the faid Demife one Sir W. 
Sneyd, Lord of the faid Mannor^ granted it to 
Thomas Trick and his Heirs^ by Copy^ &c. 
that he furrender^d it to the Vfe of S. Trick and 
his Heirs^ &c. thai before the faid Demife^ the faid 

Sir W. Sneyd enfeofft the faid R. Sneyd ha- 

bend' to him and his Heirs ^ Sic. And after the 
faid Demife the faid R. Sneyd enfeofft the faid 
S. Trick, by the Name of S. Tel Wright, of the 
Place where^ &c. by which the Copyhold was ex- 
tinil i he died feifedy and it defcendtd to John 
his Son and Heir^ who enfeofft thej2LnQ Ball, &c. 
Averment, that at the time of the faid Demife 
to Burflem, or before^ the faid Mine in thp faid 
Lime-field w^J not opettj &c. and that there was 
no Way to the faid Lime-field by the laid Highr 

way. Demurrer, iFc. 
Vol.IL In 
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In this Cafe 'twas objeded by the Defen- fo. 1 2^7. 
It's Council^ that the Owners of the CoaU 
\e in the Lime-field could not have a Way 
rer the Delpb-field^ the locus in quo^ &c. be- 
lufe at the time of the Demife of the CoaU 
ine to Burfiem^ there was a Copyholder in 
« of the Clofe in quo^ &c. and then the 
>rd of the Copyhold Mannor had no Pow- 
to grant a Way over the Lands of the Co- 
)yholder in Fee^ admitting that fuch Way 
lad been granted in the Leafe of the CoaL 
\mine by exprefs Words, and alfo it doth not 
appear in the Cafe that there was an abfolute 
Neceffity that the Owners of the CoJ-minc 
Ihould have a Way over the Locus in quo, &c. 
for ahho' the Plaintiff in his Bar to the A- 
vowry hath alledg'd that tempore quo, &<. it 
was an ufual and convenient Way, yet it 
did not thence follow that it was a Way of 
neceffity, or that there was not a Way over 
the Lands which were in the Hatlds of the 
Lord of the Mannor at the time of the De^ fo. 1248. 
mife of the CoaUmine, and then it would be 
more reafonable that the Way fbould be over 
them, than over the Lands of the Copyhold- 
er in Fee ; efpecially it being averted by the 
Defendants in their Replication, that at the 
time of the making the Leafe of the Coal-mine, 
no Coals were dug in the Lime-field, or any 
Way over the Locus in quo, &c. which is con- 
fell by the Demurrer. And if the Way was One fhall 
not of abfolute neceffity, then the Leffee of ^?^^ ^^"P^- 
the Coalmine, or his Affigns, (hall have no bj^'^rovifioa 
Way there J and for that the Cafe of Packer o{ Law ; but 
and Welfied, 2 Sid. 39, iii. was cited, where then it muft 
on a fpecial VerdiA in Trefpafs the Cafe was P^*»"^y ,*P- 
fuGh i a Man feifed of three Parcels of Land ^bfolmc Nc- 
Crhe uftal Way to the third Clofe beipg over ccffity. 

the 
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the other two) fold all the Clofcs to X S. and 
J. 5. fold the two firft Clofcs to J. N. with- 
out referving any Way ; and the Jury found 
' that there was not any Way to the third Clofe, 

but over the firft two Clofcs, and therefore 
'twas adjudged that J. S. fliould have a Way 
to the third Clofe over the faid firft two Clo- 
fes, becaufe it would be a Damage to the 
Commonwealth if the Land fhould lie frelh. 
But in this Cafe it doth not appear to be a 
Way of Ncceffity, and therefore the Court 
/ were at firft of Opinion againft the Plaintiff. 
But then 'twas mov'd that when the Copy- 
holder in Fee purchafed thd Freehold and In- 
heritance of it, that the Copyhold was ex- 
tinft, and therefore the Grant of a Way in 
the Leafe of the Cosl-m'me might operate as 
weU as if the Locus in qm had been in the 
Hands of the Lord at the time of making the 
Leafe, and thereupon the Cafe was adjourn'd 
for another Argument : but 'twas never ar- 
gued again, far the Matter was compounded, 
as I am informed by the Attorney in the 
Caufe. Birch of Council with the Plaintiff, 
Lutwycht with the Defendant. 

Notc^ In the Replication in this Cafe two 
Feoffments are pleaded ^ithovLtConfiierat\ ha^ 
bend' to the Feoffees and their Heirs, without 
faying to the Ufe of the feveral Feoffees and 
their Heirs, Md that is ill. 
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I Sharpe verfus Bechcnowe. 

Trin. 3 J. 2. Rot. i8io & i8n. C. B. 

SE VE RAL Cmints fer Refccufis in three feve- fo. 1 249. 
ral CUfes^ and for other Trefpajfes in three 
other Clofes^ and inter alia for the Depafturation 
of Turnifs, Bar to the Turnips^ Not-guilty to 
the Refidue j That A. Bijhof of Norwich was 
feifed in Fee of the Maunor oflSl. &C. and that 

he^ &C. a tempore cujus^ &c. had Liberty of 
Eoldage and of Fold Cowrfe for Sheep not exceeding 
300. in all the Places jphere^ &C. at certain Times j 
that the /aid Bifimp demijed to one T. T. the faid 
Liberty^ &C. for 1\ Tears^ and that he demifed 
it to J. P. and that he at the fever al Times in the 
Declaration was pofftjfed^SiC. and fo jufiify as Ser^ 
vant to him. Replic', That the feveral Clofes 
in the Declaration were Parcel of the faid Mannor 
of a. and Copyhold Lands 'j and that the faid Bi' 
fljop^ before tie Demife in the Bar^ granted the 
faid fever 4d Clofes to the Pldntifand his fJeirs^SlC. 
and then tr^verfes the Prefer iptidn of the Liberty 
ofFoldage^ Scc. and IJfue upon that. 

After Verdia for the Defendant^ Hoh the fo, 1258. 
King's Serjeant took two Exceptions to the 
Plea in Bar. 

I. That it appeared by the Plea, that An^ 
tJpony the Bifhop of Norwich was dead or tratif^ 
lated ; for 'tis firft Ihewn in the Plea, that 
the faid Biihop was feifed of the Manno^j 
and then it^'s faid that the faid nuper Epifcdfw, 

and 
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and all his Predeceffors^ &c. had the faid Li- 
berty of Faldage, &c. and to that parppfe he 
ciced the Cafe of ihe Bifliop of Sarum, Co. lo. 
59. and then \will follow that the Leafe made 
by the faid Bifhop of Norwich w^ void a- 
gainft his Succeffor^ forafmuch as no Rent 
was referved on it ; and for that he cited the 
Cafe of Bowles and IValter^ i Rolls Rep. 190. 
3 Co, 6f . in Pennant^s Cafe«, 

Falda£c qmd. ^- ^^^^ ^^e Prefcription for Faldage could 
not be extended to Common ; and for that 
he cited i H. 7. 24. where 'tis faid by the 
Court, that the Nature of lihera faUa is to 
have the Sheep to compefture the Lands of 
the Lord in the Night time ; and for that he 
alfo cited '6 £. 4. i. and the Regifier if y. «. 

He alfo mov*d, that Judgment ought to 
be given for the Plaintiflf, forafmuch as the 
Defendants by their Plea have confefs'd the 
Trefpafs, and have not made any good Ju- 
fiification : And for that he cited 40 £. ;. 4. 
3 Cro. 214. Lacey^s Cafe^ and a Cafe between 
Lane and Cook^ Trin. 27 Car. 2. Rot. I439. C. B, 
and thereupon Judgment was llay'd. 

But ^are as to the Exception that the 
Lcafe was void^ becaufe no Rent was re- 
fervM on it j for altho' the Words nufejr Epif- 
copHs impon, that the Bifiiop who made the ^ 
Leafe was dead, or remov'd, yet it doth not ! 
appear that he was dead or removed at the 
time of the Trefpafs, but potius (as it feems) 
the contrary j for *tis faid in the Plea, that 
by Virtue of the faid Demife for ten Years 
made by the faid Townefend to the faid Ifaac 
TreJlofSy he was poffeffed of the faid Liberty, 
&c. at the feveral Times of the faid Trefpaf- 

fes,^c ratlone indeVajturationem ovihm iejme ba-* V 
here debuit ; which perhaps will well ferve for an 
^ Vol II. Aver- 
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Arerment that the Bilhop was alive at the 
time of the feveral Trefpaffes, cfpcciaUy no 
pemurrer being in the Cafe j and for that 

^ide Dyer 304. 2 Cro. 622. Arundel and Mead^s 
Cafej 6; 6. Smith and Melferh Cafe^ i RoU. 
Rep, ^o. Harwooa and Taramoiirs Cafe^ 2 Bui. 
drj. in AmoU and Bridges s Cafe^ 26;. Tbomf- 
fon and Witber's Cafe. 2 jF^»^i 227. Scamber 
and Jobnfon^ and many other Cafes may be 
eafily cited to thatPurpofe. 

JNb^f, Thgt in Dickman and ^//tf»*s Cafe, fo. layp" 
2 Ven. 1^9. 'tis faid wr Cur that fiW^^e is to . ^5?P°^" 

have Sheep /iWe^ in his Land, and faUa cur. wordf A/! 
Juf is a Sheef^walky or fl?fi/ for Cattle ; and dage znd Fold-^ 
that Faldage is as before defined, may he fur- courfe, and to 
ther coUeded by c H. 7. 9. *. />/^. 22. i E. 1. "^J^^ *"»gf 
I. fl.4. 46 £.3. 13. a/znd ifitbe fo, then ^^^ ^"^"^• 
there was a Prefcription for two feveral and 
inCbnfiilent things ; for in EffeS: there is a 
Prefcription to have the Faldage of another's 
Sheep in his Land, and alfo to have Pailu- 
rage for a certain Number of his Sheep in 
this fame Land, which can't be, for the one 
(;ontradi<^s the other. But for a plain £x- 
pofition of thefe Words, Faldagium, CurfusfaU 
d^j 2knd Curfus Faldagii^ Vide SfelmansGloJfa^ 
ty 248. 



Alwayes verfas Broome & aP 

Trin. 7 W. 3. Rot. 822. C. B. 

COVNT, That the PUimifhad diftrain'dfive fo, 1 2 $9! 
ffofs. 



_^, - ^^> ^^d weu^d have imfounded all^ and had 
imfomided one otT. and that theDefendants refco^d 
the 4. and broh the Found and took out the Hog im^- 
fcwided. Bar, The Def. D. pleads Not^guilty j the 
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Defendant B. t^ the hrealinf of the Toimd f leads 
N9t*guilty ; and as to the Rejcae of the four Hogs^ 
and the taking and carrying srway the Hog in thi 
Pounds he fays^ that the Places where', &C. are 

caOed the Home Marfli, c^c. his Freehold Que 
eft eadem, &c. Replied That he tpms feifed in 
Fee of a Clofe called the Lift, &c. and rhae he 
took the Hogs therCj abfque hoc that the^ were 

taken in the Home Marfli. Rejoinder, That 

after the taking of the Hogs^ and before ho bad 
taken them out of the Plaint iff ^s Poffeffion^ ht ten- 
dered to the Plaintiff to s. for Jmnds^ which 

werefufficientj per quod, &c. Demurrer, &c. 
fo. 11^2. ^j^ Exception was taken by the PlaintiflTs 
Council to the Defendant's Bar, was. that 
the Plea is dicit^ without faying what Perfon 
dicit; but it ought to hare been, qttodiffe 

fraiF Thomas dicit. 

Another Exception was taken, that the 
Defendant in his Bar pleaded that the Locm 
in quo was his Freehold, and by his Rejoin- 
der he pleads Tender of Amends. 

As to the firft Exception the PlaintiflTs 
Council anfwer'd, that the Defendant Broome 
had by exprefs Name pleaded noH atf to the 
Vi & Armis^ and then faid further,. Kt quoad 
refctifum ^ra£ dicit^ &c. So that by a plain 
Grammatical ConftruStion^ he who before faid 

that he was not guilty of the Vi & Armis^ 
fays alfo all that was faid to the Refcous, and 
there is no other Perfon who by any Pre- 
fumption can fay it ; for the other Defen- 
dant hath pleaded Not-guilty to the whole, 
and liTue was join'd thereupon. And as to 
the other Objedion, 'twas anfwer'd, that the 
pleading Tender of Amends was not any 
Departure \ for that was pleaded to the 
Trefpafs in the Place newly affigu'd by the 
Vol. II. Repli- 



RepKc{^^0Ii i ^^ the Bar by tte new AC- 
fimm^ is ill ; addydi the pleading, the Tendec 
of Ai9.eods: i% 9i ne\jrvBa£ t:o. the new ACiiign;- 
n«mt;^ 3Qdth$f6f0H B^ i$ not ta be xeg^tdU 
e4 i ao^ the whole. £autt \|iQce offibat O^i^ 
moo. But t|[ien 9>i^/ iao'- . Juflic^ took; ate 
ExceiHipn th% (Isiev PUiittiff.hajtti deckr'A 
that one of the Hogs was impounded^ &^c. 
And the Defendant faith that they were all 
in the Plaintiff's Polfefllon, and that then 
he tendered him Amends, but hath not tra- 
vers'd that one of them was impounded, 
which ought to be ,• for if one of them was 
impounded, the Tender of Amends as to 
that came too late: And altho' he hath 
pleaded non cuV to the Pound Breach, yet 
that don't mend the Matter ,* for perhaps he 
did not break the Pounds b cca af^ th^ Doora 
of the Pound was open, in which Cafe 'tis 
not a Pound Breach to take the Hogs out of 
it, yet the Tender of Amends will be then 
too late J Arid the whole Court was of 
that Opinion, and faid, that the faying that 
all the Hogs were in the Plaintiff's Poffef- 
fion when he tender'd the Amends, was but 
argumentative, and not any direft Anfwer 
that one of the Hogs was not impounded 
before. S<ed adjournat*. ^ 

'But at another Day an Exception was 
taken to the Writ, that it was in part a 
Writ of Refcous, and in other part a Writ 
Je farco fraSo^ which are two diftinft Writs 
in the Regifler, which can't be jumbled to- 
gether in this manner; and the Court en- g, j^^^^ 
clin'd thereto ; and that the Form of Writs 
in the Regifter ought to be purfued j this 
Adion being anAftion of Trefpafs, and 

L 2 not 
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tiot an AAion on the Cafe. Sed aijatmat'. 
And for thefe two Writs^ vuk the Rigifitt 1 16. 
h. and i2f • Ter. N. Br. o. Bat at another 
Day the Plaintiff had Judgment by the Opi- 
nion of the whole Court. Levinz, and Bkrcb 
of Council with the Plaintiff; Wright the 
King's Serjeant and lAOwjehc for the De- 
fendant. 
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SCIRE FACIAS. 



Jane Sudall Admimftratrix of Tho. Sudall, 

verfus Wytham. 

Tafch. 2 Jac. 2. Eot. 684. C B. 

SCIRE facias by the Mmimfiratrix cf Tho. fo. 1 16^ 
Sudall to hdvi Execution for ^S^ L on a 
Judgment in C. B. agmnft W. Wytham/ir 624 /• 
Debt and 5 lJi)amages. Bar^ Tndt within a Tear 
after Judgment^ and after 24 /. &c were levied 
by Firtue of a Teftat' fieri JFacias, and after a 
Retorn of the Sheriff quod nulla al' bona^ &c. 
Wy tham W4j tahn by a Ca' fa' and on an Ha- 
beas CorpjUS committed tp the FleeC^ and that 
the Warden J &c« volant arily permitted him to go 

at large. Pemjirrer, &c. 

This Cafe was argued by Vemberton for the fo, i%i6. 
Plaintiff^ and he faid^ that notwithftanding 
the Difcharge by the Goaler the Debt re- 
main'd^ and the pefendant might be taken 
on a new Execution; but not if he had 
efcaped by the Plaintiff^s Confent i and for 
that he cited Mod. ReP. 194. Comfton and Ire- 
land^s Cafe^ and i Sia. ^30. Jllanfon and Bitt^ 
let's Cafe. 'Twas faid on the other fide by 
Levinz, that after the Refolution of tl>e Ca- 
fes above-cited the Court was divided on this 
Point in the Cafe of Crane and King in C. B. 
which was enter'd ?afch. 20 Car. z. Rot. 86f • 
But at laft he confeiTed the Law was (as he 
thought) againfl him^ and fo was the Opi- 
nion of the whole Courts notwithftanding 

L I it 
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it had been adjudged in Arundel and Morrises 
Gafe, r Lem.ya. that zn'^dim quenh lies in 
fuch *Cafe ; arm 'not*^itmhnding the Opi- 
nion oi Windham in Linacre and Rhodes^ s Cafe^ 
2 Ltft?;?. 96. that a voluntary Efcape is an ab- 
folute Difcharge, tho* it be not by the A<9: 
rif the Party, and the Opinion of Hoh. in the 
Cafe of the Sheriff of Ej^»3 Hoh. 202. to the 
fame Effed:. But then Levinz, took an Ex- 
ception to the Scire facias^ viz,. That it is 
brought by the Plaintiff as Adminiftratrix of 
7'ho. Sudall^ by Virtue of Letters of Admini- 
ftration granted to her by the Archbiftiop of 
Canterbury ,• but *tis notfaid that Thomas Sudall 
had ^o«^ »c/tf^i/i^ in feveral Diocefes within 
the faid Province at the time of his Death, 
fed non allocatur ^ for if fo be he had not bona 
notabiliay ytt th^ Letters of Adminiftration 
-granted by theA.B.are not roid^but voidable ,• 
iand it was alfo faid, that the committing of 
Adminiftration belongM to him, which is 
fufficient, and the Plaintiff had Judgment. 



r 



Corbett verffis Domham Czrllngford, & 

Mariam Vx\ 

HiU. 2& ^ J a. 2, Rot. 381. C. B. 

(0. 1 167. Q^Cire facias on ajudgment inEjeSfmtnt brought 

v3 h "^^^ Plaintiff againjt the Lord Carlingford 

and his Wife^ who entred after the Death of the De- 

fendant y without naming them Executors ^ &C. 

•Demurrer, fee. " 

fo. 12^8. Judgmeht fro ^^r* according to the Gafe 
of Cole verfus the Tertenahts of Skinner^ i Sid. 
317. and 'twas fo adjudg^'don Demurrer be- 
tween Jackfon^^vi^ Torre & aP HiU. 11 »: 3. 
* Vol. IL . ^ ^^ ^ ^^gih 
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Regts^ 3 J^'^* ioo« Cooke s Cafe, where in a 
Scire facias againft the Executors of him 'ver^ 
fus quern Judgment in Ejedment was given, 
and a Stranger who had entered into the 
Land, *twas adjudged that it lay. 



Sparkes verfu^ Cole. 

Mich. 3 Jac. 2. Rot. 324. C. B. 

Scire facias on a Recognizance of Bail for fo, 126^^ 
Harris Defendant ^ at the Suit of the TlaiTitiff, 

Bar, That a Ca' fa' ifj^ued to the Sheriff of Lon- 
don, againfi the [aid Harris, andnon eft invent' 
retorned thereon^ upon which a Teftat* Ca' fa* 
v^as awarded to the Sheriff of S. by Virtue whereof 
Harris was taken in Execution^ and continued till 
the Tlaintiff depred the Sheriff to permit him to go 
at large, per quod, &c. Replic* That nofuch 
Writ ijjuej, Sec. Rcjoind* That fuch Writ did 

iffue^ and that Harris was taken in Execution by 

Virtue thereof i Et de hoc ponit' &c. Demur- 
rer, &c. 

Judgment was given for the Plaintiff in ^^-^^.Ti. 
this Cafe, becaufe the Plaintiff in his Repli- ^aU b'c tSc^^ 
cation hath only alledged that no fuch Writ ^here one 

of Ca* fa* ilfued to the Sheriff of Surrey^ as the pleads that 

Defendant in his Bar hath alledged j and the "^^"^^Writ 
Defendant by his Rejoinder faith that fuch tJrothcTfays 
Writ did iffue, &c. and then he ought to ^ contra. 
have oflfer'd an IlTue thereon ; for he hathdi- 
redly reaffirmed what he had before alledged 
in his Bar, and what was denied by the 
f Plaintiff in his Replication ; and then if the 
Matter is material, nothing more is to be 
done in the Cafe, but to take Iflfue accord- , 
ing to the Nature of the Matter, which zs^ 

L 4 this 
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this Cafe is^ might have been in fuch map- 

ner, 'viz,. ^od tale breve diSii DoMini Regis de 
Ca' fa* &c. emanavit quale hje idem Sabian' 
^ fuperius tnde flacitando allegavtt frout per frad^ 

breve de Ca* fa' in frad^ Cur di£ii Domini Regis 
de Banco hie apud Wefitn frad^ deTermino^d^cJub 
CufiodiaCufiodis brevium de Banco deRecordo remark' 
con ft at deRecordo. Et hocparat^efi verijicare perRe^ 
cor£ ilV prout C«r' hie confideraverit. Liber Placi- 

tandi 286. But as it's now pleaded^ it makes 
an Addition of fuperfluous Matter of Fad, 
and puts all, viz,, as well the Matter of Re- 
cord as the Matter of Fad, together, triable 
per Pais : Altho the Plaintiff might, as this 
fo. 1273. Cafe is, traverfe the iffuing of the Tefiat' Cd 
[a againft Harris without any Inducement 
to if, becaufe the Defendant himfelf hath 
alledged that another Ca fa. iffued againft 
him, and non efi invent^ was returned thereon ^ 
yet if there had been but one Ca fa^ \n the 
Cafe, and the Defendant had pleaded that 
Harris was taken in Execution thereon, ^ua^ 
re if fuch Traverfe had been then good ,• for 
altho' there is no occafion to mention in the 
Sci'fa, that any Ca^fa iifu'd againft the Prin- 
cipal, yet when the Defendant fliews that a 
Ca [a ijQTu'd againft the Principal, and that 
that was done thereon which would be a Bar 
to the Set fa it feems confonant to Reafon 
that the Plaintiff ftiould be 'compelled to 
plead that a Ca fa. ilfu d fuch a Time againft 
the Principal, and that non eft invent^ was re- 
turned thereon, and then to take a Traverfe 
: that n^lfuch Writ as the Defendant fuppo- 
feth ever ilfued, or "to plead that on the Ca 
fa^ alledged by the Defendant non eft invent^. 
was returned, and then to' take a Traverfe 
that the Principal was not taken in Execu- 
Vol.II. tion 
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tion thereon j for 'tjs glear th?t no Safa lies 

againft the Bail till a mnefi invent' is returned 

on a C<i' fa' againft the Principal^ as Griffith ;^ P^ 

and Soutb's Cafe,^ Cro. 481. and other Books - 3 • ^ » J^ 

are. But (as it feems) there was no Occa- 

fion for the Defendant to plead that Harris 

continued in Execution till he ^^^ difcharg- 

cd by the Plaintiff's Order j for if he wa? 

once taken in Execution^ no Execution 

ihall iiTue againft the Bail^ as 'tis refoly^d in 

the faid Cafe of Griffith and South. 



Cuhhs "verffis Blackwelj. 

Hill, i & 4 Jac. 2. Rot. 376. C B. 

Scire Facias againfi the Executor of one John fo. 1173- 
Blackwell. Bar^ That a Commiffion of 
Bankrupts ijfued againft the faid B. in the Time of 
King Charles the Second^ and after his Death a- 
nother which is yet fending. Demurrer, &c. 
Thefe Exceptions were taken to this Plea. fo- '*7*. 

1. That it s not averr'd, that the Teftator 
Blackwell was a* Bankrupt at the Time of the 
J^etition to the Lord Chancellor to have the 
Commiffion againft him^ or at the Time 
when the Commiffion ifTued againft him. 

2. That it's not averr'd, that the Com- 
miifion was executed^ and perhaps it never 
Will be executed, and fo the Plaintiff will 
be infinitely delayed. 

J. If the Commiffioners had proceeded to 
adjudge him a Bankrupt, and to make an 
Affignment, yet that would not conclude 
the Plaintiff to fay the contrary, and to take 
Iffue that he was not a Bankrupt, and then 
'twas neceftary for the Defendant to alledge 
jt, JMbd^Ref. 93. ' ^ 4- That 



554- Scire Facias. 

4. That it was not alledged that all the 
Debts of BlackweU the Teftator were unfatif- 
fied. 

The Court did not fpeak to the three laft 
Exceptions, becaufe they were of Opinion 
that the firft was incurable j for by the Sta- 
tute of 15 El. cap. J. the Bankrupt is in the 
firft place defcribed^ and then by the next 
paragraph Authority is given to the Lord 
Chancellor to ilTue Commiflions againft fuch 
Perfons, being Bankrupts, and all the Pre- 
cedents in the firft place are with Averments 
of the BaAkruptcy. But by Confent the De- 
fendant had liberty to amend his Plea on 
Payment of Cofts, 



Baxter s/erfus Peach & al\ 

Trin. 4 Ja. 2. Rot. 1711. C, J?, 



fo. 1279. 



s 



of the Recogniz^ancey and the Recognizance is en- 
terd in hsec Verba, whereby it af fears that the 
Defendants were Bail for O. at the fuit of the 
Plaintiff not Adminiflrator ^ but the Judgment is 
for him as Adminifirator j and for that Variance ^ 
and alfo becaufe it was not Jhewn that a Ca* fa' 
iffued again [t O. they demurred. 

^ jjgj Thefe Exceptions were taken to the ^cire 

facias. 

1. That it is not alledg'd that there had 
been any Capas againft the Principal j fid mn 
allolatur i for it ought to be fhewn on the 
other fide that no Capias iffued, and for that 
vide 2 Cro. 97. 3 Cro. 5^97. ZliiMoor 4;;, 

Vol. IL 2. Except. 
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z* Except. That there is a Variance be- 
tween the Recognisance and this Record ; 
for the Suit in the Recognizance is to be 
intended a Suit in his own Right, and the 
Suit now mentioned is as Adminiftrator ,• fed 
non allocatur ; For the Praftice of the Court 
is to take Bail on a Claufum fregit ^ and to de- 
clare in Debt as the Cafe requires. 

The Plaintiff had Judgment. 

Note, The Scire facias in this Cafe is for 
the Defendants to fhew Caufe ^uare Execut^ 
de terris d^ catallis fuis fieri df levari (omitting 
the Words non debet.) And in Mantle and 
Coltloe^C^SQy 3 Kcb. 190. in a Scire facias ^^ fo. iiSs. 
gainft Bail, the Writ was to fliew Caufe 

quare Executionem^ ft fibi viderit expedire (omit- 
ting the Words fieri non debet) And 'twas 
held per Cur* that 'twas ill for that Reafon, 
and not amendable ,* but no Notice was ta- 
ken in this Cafe of the Omiffion of thofe 
Words. 

Note alfo^ That after the fhewing of the 
Recognizance 'tis not raid prout patet per Re^ 
cord' and it need not as Bonitons Cafe is, 3 
Keb. 3J7. 



Redman verfa^ Sufan Idle, Executrix of 
Michael Idle, Roger Wife, a^d Jofcph 
Shepley. 

Mich. 10 ^. 3. Rot. %66. C. B. 

Scire facias again ft the Executrix of one Bail £0^1282; 
and the other tivo on a Recogniz,ance taken 
before Commifjioners in Com^York. Judgment 
Againft the two on two Nicbils returned^ Joe Ex- 

tcutriK 
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ecutrlx pleads in Abatement^ that the Scire facias 
ought to be brought in Com* Ebor. Judgment on 
Demurrer to anjwer $ver. "BzryTbat no Writ ofC2L 
fa' ijfued againjt the Vrinclfal before the firjt Writ 
^ Scire facias. Replic' That be bad fued out 
Jucb Ca' fa' retomable Craftin' Trin' and that 
jjon eft invent' was thereon returned. Rejoind^ 
That the faid Cz- a^ ivas de fado Jeli'uered tfi 
the Sheriff after the [aid Craftin' Trin' and after 
the Retorn of the firfi Writ of Scire facias ; and 
that the Tlaintiff by Fraud^ &c. procured the 
Sheriff to make the faid Retorn^ and then tra'verfeth 
the Delivery of the Writ before the Day of the Retorn 
thereof. 
fo. ^iS;. In this Cafe t\yo Points w?re refplved by 

the Court. 
Sctfa'om I. That the Scire facias ^^zs well brought 
Rccogni- in the County of Middlefex^ and that in fuch 

t'kcn Sr ^^^^ ^ '^"''^ ^""^'^"^ "^^Sht be brought in the 
may" be ^ ' County of Tork^ or in the County pf Middle- 
brought f^x I and for that thefe Cafes were cited. Hob. 

there, or in 19^. HaU and Wingfield^s Cafe, Bro. lieu. S^. 

Mtdd\ 5^^^ /^-^^ 33 2ro. lieu. j6. 24 E. 3. 7?. 22 H. 

6. 38. Aliens Rep. 12. Andrews and Harborns 

CafCj which is a Cafe in Point for the 

Refolurion of the Court in the Principal 

Cafe. And that was adjudged on a Writ of 

Error. 

The time 2. 'Twas refolved, that the Traverfe of 

vcr^^of^^^''^^^ time of the Delivery of the Ca. fa. to 

Wnc^to*hc ^^^ Sheriff was not material. Vide 2 Lev. 19. 

Sheriff fliall where in an Adion of Battery, &c. the De- 

not be tra. fendant juftified by a Writ of B. R. direded 

4F^"d- to the Sheriff, and his Warrant thereon 

made to him, and the Plaintiff demurred to 

it, becaufe 'twas not pleaded that the Writ 

was delivered to the Sheriff, as the ufual 

Vol. 11. Form 
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Form is. But it was refolded that it was not 
> necefary to be fo pleaded j for if the Writ 

was in Faft fued out^ altho' a Sheriff makes a 
I Warrant before it comes to his Hands^ it's 
I legale and the Precedents are both ways. 

Vide Green and Jones ^ Cafe, x Saund. 299. 

where it Ihall be intended that the Writ was 
S delivered before the Arreft, Judgment pro 
I ^uer in the principal Cafe. 
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Pepper verfus Gay. 

Trin. f ^Pl 3. CB. 

fe. 1288. ^^T -^ ^ ^' ^'» ^» -/4<5fiwi ^» the Cafe brought by 
J^t ^ DoHor of the LaWy Comm'tffary and Ju- 
fiice of Peace for thefe Words ^ He is not fit to be 

a Chancellor or Juftice of Peace j he is a 
Knave, a Rafcal and a Villain ; he is not fit 
to pradife j he ought to have his Gown pull'd 
over his Ears, &c. The Defendant f leaded Not" 
guilty and Ijfue thereon. 

g, ,j^,^ After Verdid: for the Plaintiff for the a- 
bove Words, with Damages to the Value of 
40 /. Judgment was given for him. Lut- 
wyche was of Council with the Defendant. 



William Stable verfus Haftins Sayle. 

Mich. II W. 3. C.B. 

fo. 1292; f^ASEfor Words of Perjury in a Witnefs on a 
V^ Trial at the AJ/izes^ viz. Sirrah, thou wert 
forfworn at that Trial. 

fo.i393. After Verdift for the Plaintiff on nonculf 
he had Judgment ,• for this Cafe is not like 
Molton and Clapham^ Cafe, March 20. but to 
the Cafe of Nedham and CorfeUis^ 3 Cro. 29^. 
and the Cafe of Mayn and Okey^ z Jones f . 
Vol II. In 
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In which Cafes Judgment was given for the 
Peveral Plaintiffs for the like Words fpoke on 
the like Occafion. Lutwjcbe was of Council 
ivith the Defendant. 



Wetharald verfm Clarkfon. 

Mich. 12 TV. ;. Rot. 1370. C. B. 

CASE for tbefe Words ffoke of a Virgin^ £9.1295. 
You are a Whore and a forfworn Jade ; 
whereby fhe lofi ber Marriage. 

After Verdid for the Plaintiff, Judgment fo. 119^. 
W^s arrefted becaufe the Lofs of the Plain- 
tiff's Marriage with any particular Perfon 
By Name was not alledg'd in the Declara- 
tion. Lutwycbe vfzs of Council with the 
Plaintiff^ Cartbew with the Defendant. 
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Hare verfus Hampfon. 

Mieb. 3f Car. 2. Rot. 301. C. J?. 

fo. ,297, f^OUNT for taking bis tattle at Boughtori; 
V 4 Bar, That tbe £. of St. Albans^ and others , 
Tvere'feifed in Fee of tbe Honour of Clare^ in tbe 
Counties of Norfolk^ Cambridge and Hunting- 
ton, and demifed to tbe Defendant for zx Tears; 
and that tbe Plaintiff was feijed in Fee of tbe Adan^ 
nor of Boughton, and diver fe other Lands^ in tbe 
County of "NorfdUiy Tared of the faid Honour ; 
That there is a Cufiom within the faid Honour^ 
that tbe Lord of the Honour ufed to have of every 
Terfon, &c. to whom any Mannors^ &c. held im^ 
mediately of tbe faid Honour, came by Difcent^ 
Alienation or Purcbafe^ for every Mejfuage 12 d. 
for every Acre of Land enclosed iz d. and for every 
one not enclosed 6 d. (exceft feme Manmrs^ &c.) 
and that the Lord of the Honour a tempore cu- 
jus, &c. had ufed to difirain within the faid Ho- 
nour for Nonpayment of tbofe Fines ^ and to inu 
found *em within the Honour ; T%at Sir P. H. 
the Plaintiffs Father diedfeifed in Fee of the faid 
Mantior ofB. and diver fe other Lands and Tene- 
ments^ &C. which defcended to tbe Plaintiff his 
Heir^ per quod, &c. Replic*, That there was 
no fueb Cufiom j £t hoc pecic, &c. Demur- 
' rer, &c. 

fit. 1300. In Trin. 3 Jac. 2. Judgment on the Motion 

of Holt Serjeant was given for the Plaintiff 

Vol II. without 
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without any Argument in the Cafe, becaufe 
(as appears by the Rules of Court) the Caufe 
had been put into Che Prothonotary's Book 
to be argued ,- but the Defendants had neg- 
lefted to do it, and therefore by the Pradice 
of the Court the Defendants having demur- 
red. Judgment is to be given of courfe for 
the Plaintiff without any Argument. 

But, as I apprehend, admitting that the 
Cuftom is good, yet the Plea is not well 
pleaded ; for the Cuftom is that the Lord ot .. 
the Honour had receiv^ed the Sums mention- 
ed in the Plea, of every Perfon who held of 
the Honour, except fuch Perfons who for 
the time being are feifed of certain Man^ 
nors. Lands and Tenements within the faid 
Honour,for which entire Sums of Money arc 
to be paid. And then *cis averred, that the 
Plaintiff's Father was feifed, and died feifed 
of the Mannor of Boughtovy and of divers o- 
ther Lands and Tenements in the County of 
I^orfdlkj which is altogether uncertain, and 
therefore the Plaintiff could not know how 
to reply to it ; but the Defendants ought to 
have pleaded that the Plaintiff's Father was 
feifed and died feifed of fuch a number of 
Meffuages within the Mannor of Boughton^ 
and of fuch a number of Acres inclofed, and 
of fuch a number of Acres not inclofed with- 
in the faid Mannor ,* for no Sum of Money 
by the Cuftom is to be paid for the entire 
Mannor ; and fo in the lame manner of all 
other Meffuages and Lands in fuch Villages 
within the faid County of Norfolk^ atid then 
to aver that thofe Meffuages and Lands were 
not within the Exception in the Cuftom^ 
Another Keafon (methinks) is. That the Cu« 
ftom is alledged to diftrain within the Ho^ 
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nour, and to impound the Goods, &c. with- 
in the faid Honour ; and the Plea fays that 
the Defendant cefey^ & ahJuxer* the Plain- 
tiff's Goods, which doth not anfwer the 
Cuftom. 



Sharpe verft^ French. 

HiH. 56 & !}7 C. 2. Rot. i;ii. C.B. 

fo. 1301- ^ O V NT for hrealipg the TUintif's Houfe 
\^j andClofes^ and fever al other Trefpaffes. Bar 
by Not-Guilty ; Spec* Verd', that the Clofes and 
Houfe^ &C. are Parcel of the ReBory of S. that 
the Plaint^ was Fettor there^ being a ReEhory 
with Curt of Souls^ and within the V'alue of 8 /• in 
the Kin£s Books •, bat that it is modo realis valor' 
yo /. per Ann' TTiat the Plaintiff accefted aft" 
cond Benefice with Cure^ &c. That at that time 
R. P. the true Patron of S, had no Notice of the 
faid jlcceftance ^ that afterwards K. Charles II. 
frefented the Defendant to S. &c and he entered on 
the Plaintiffs &c. 

fb. 1304. Judgment was given in this Cafe for the 
Plainti-ff, but not on the Matter in Law, 
which was intended to be determined by this 
Special Verdift, which was, whether the Va- 
lue of the Church of Sehurrowe fhould be ta- 
ken and computed according to the true real 
Value thereof, or according to the Value of 
it in the Book of Firft Fruits, But that Point 
was argued at the Bar, and thefe Cafes were 
cited, 3 Cro. Syj. Bond and Tricket's Cafe j 
but by the Record (which I have feen) it ap- 
pears that Tricket was Plaintiff againft Bond 
in Replevin^ and there was a Demurrer to the 
Avowry, and at the Day of the Continuance 
yoL II. there- 
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thereof per Cur advlfare 'uuky the Plaintiff 
did not appear^ and fo was nonfuited. D)fer 

^57- ^^£S^ i?- GodolfbifCs Jbr. 293. Hughes'" s 
Abr. Tst^ Statutes 1841. Cafe 2. and 4 Infi. 120. 

I win not take upon me to affirm what 
was the precife Realon of the Judgment in 
this Cafe (being given fo long ago, and I 
not having taken any Note thereof ) but . I 
think it was becaufe the defendant was not 
in of the Prefentation of Richard Thorpe the 
true Patron of the Church. 

And to make that a good Reafon for dit 
Judgment two Things are requifite to be 
proved. Pirfi^ That the Church was not void 
within the Statute of 21 Hi 8. cap. i;. Se^ 
conJly^ That then the Prefentation of the 
Defendant by the King was void, and con- 
fequently the Defendant was a Trefpaffor to 
the Plaintiff, he having Priority of Poffef- 
fion. 

As to the firft. If the Church was void by 
the Statute^ then 'twas void fa£to & Jurcy not 
only againft the rightful Patron, but all o- 
therSi as it*s adjudg a in the Cafe of the King 
againft the Archbilhop oi Canterbury and Prift-^ 
1 Cro. ;f4. by Ten Juftices on an Adjourn- 
ment of that Cafe to be argued by all the 
Juftices of England ; and from thence twill 
follow, that the Defendant by the Prefenta- 
tion of the King, and the Infiitution and In- 
du<ftion thereon (altho' the Prefentation, &c. 
was by Ufurpation) had gained the Poffefc 
fion of the Gleab^Lands, &c. dgainft the 
Plaintiff, and confe^uently he had no Caufe 
of Aftion againft the Defendant. 

But in this Cafe in queftion, lidthlfig i^ 
found by the Verdid whereby it may be in- 
ferred that the firft Church was void by the 

M z Stai 
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fo-'305. Statute of 21 H. 8. for thereby Ms only 
found that the firft Church moJo efi nalis 'va- 
loris yo /.by which Words it's to be intended, 
that 'twas of that Value at the time when 
the Verdift was found, and that may be 
true by reafon of feveral Improvements 
which are now common, and yet that it 
was not of the Value of 8 /. at the time of 
the Acceptance of the fecond Benefice, efpe- 
cially it not appearing by the Verdict at 
what time the Acceptance of the fecond 
Benehce was, fo that perhaps it was feveral 
Years before the Verdift ; ind that is (as it 
feems) only material ; for the Words of the 
The Words Statute of 21 if. 8. are. That if any Verfan or 
of the Stat* Ferfons having one Benefice with Cure, &c. being 
2iH.S^ of the yearly Value of 8 1. or above y accept and take 

another with Cure, &c, and be in^ituted and in- 

duSed in the PoJfeJ/ton of thefawe, that then, and 

immediately after fucb TojfeJJion had thereof, the 

It ought to fir (I Benefice jhall be adjudgd to be void. By which 

tbfthclirft W^^^s ^^ feems to be clear, that by that A<ft 
Benefice at h^ ^^o accepts a fecond Benefice, at the time 
the time of of fuch Acceptance, ought to have another 
accepting the Benefice with Cure of the Value of 8 /. per 
^?T**v^*- ^^^^i ^^ more i and in all the Precedents 
?y Valuc^of ^^ Pleading founded on the faid Statute of 
8/. 21 H. 8. 'tis exprefly alledg'd, that the firft 

Benefice at the time of the Acceptance of 
the fecond, was of the yearly Value of 8 /. 
and fo are the Precedents in Coke^sEntr. 369. c 
512, a. yi4. c. Winch 670 and Syy, And he 
who ought to alledge any thing in the Af- 
firmative, ought to make precife Proof of it, 
efpecially in the Cafe of a Penal Law made 
ag^inft the Common Law of the Land ,* for 
by the Common Law the Acceptance of a 
fecond Benefice was not any Avoidance of 
yol.IL chc 
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the firfl:^ of what Value foever the firft 
was_, as appears by HollaniTs Cafe_, 4 Co. and 
diverfe other Books : And it feems alfo^ that 
the Verdid which finds that the fecond Be- 
nefice moJo efi clari annul 'valoris yo /. is alto- ^ru v ht 
gether immaterial; for in a Trial at the ft Ji ^ takca 
Bar of B. R. in Hillary Term, zW. & M. in according to 
an Adion of Ejedment brought by Jones the King's 
the Leffee of Dr. Hafcard Dean of IVmdfor^^^^' 
againft Dr. Samhre Dean of Guernfey^ for the 
Redory of H. in Com Oxon 'twas agreed by 
all the Juftices, that the Value (hall be ta- 
ken according to the Valuation in the King's 
Books ; and there was the fame Refolution 
(as I have been well informed) fer totam Curi^ 

fitn Scaccarii fexto die No'vembris 1692. in a 

Cafe between Stawpe and Ajliffe by Bill ; and 
if the Value fliall be taken, as it was fo ma- 
ny Years before the Vcrdid, to what Pur- 
pofe can it be to find by the Verdift that it 
then was of the real yearly Value of Fifty 
Pounds ? For if the Value thereof fliall be 
taken as it was in the laft Book of Firft fo.ijotf. 
Fruits, that was 26 H. 8. Co. 4 Infi. 120. 
Pegge 29. 

By what hath been faid it feems that this 
Cafe can't be called a Plurality within the 
Statute of 21 H. 8. and^then the next Con- 
fideration will be, what Operation the Ca- 
non made in the Council of Lateran hath on 
this Cafe^which Canon was made Annoiii^. 
Degge 23. and Godolphins Abridgment 300. the 
Words of which Canon are as followeth, wz,. 
Statut^ efi quod (juicunque reciferet aliquod benefici^ The -Words 
urn babens curam Anin$arum^(i priustale beneficium^^^ Canon 
obtimbat^ eo (it Jureiffo frivatus^ &fifort^ '^^^''cUofxiSSwMi 
retinere contend* alio etiamfpoliet\ is quoq; ad quern 
friorh fpeSfat donatio^ illud pofi receptiomm alte-^ 

M % ritft 
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rtus conferat cui merlto 'vid^rit conferentT Co. 4. 79. 
Holland's Cafe. And as to that the Books 
feem to fpeak varioufly, and Priwa facie with 
fome feeming Contrariety alio ; fome Books 
are^ that the firft Church is not void till De- 
privation, as y £. 3. 9. 17 E. 3. 59. b, and 
II H. 4. 37. In the Report of Holland^ Cafe 
ini Cro. 601. by the Name o( Armiger vind 
Hw/tf»/sCafe, *iis faid to be refolved, that by 
the Order of the Common Law, the firft Be* 
pefice is void without any Sentence of De- 
privation, and no more. But in the Report 
pf that Cafe in Moor 542. 'tis faid, that it was 
refolved that the firft Benefice was void with- 
out Deprivation at the Eledion of the Pa- 
ipron, fo that if he will he may prefent with- 
out Notice, and if he will not prefent no 
Lapfe (hall incur againft him. In Digh)\ 
Cafe, Co, 4. 79. a. *tis refolved, that the firft 
is void ipfo jurty and the Patron may pre- 
fent if he will j and Folio 79. b, it*s faid by 
Topbanfy that tho' by the Ecclefiaftical Law 
the firft is void without any Deprivation or 
declaratory Sentence, yet no Lapfe will in- 
cur againft the Patron, without Notice, quod 
fuit concejfum per tot' Curiam. 
How and to But thefe feeming Contrarieties are re- 
whatPurpofc conciled by the Refolution in Holland's Cafe, 
a Church IS Co.j^,j^.b. which is, that the firft Benefice 
CMwn is void for the Advantage of the Patron, but 

^ ' not for his Difadvantage, and by that Con- 

ftrudion (as it's there faid) all the Books are 
reconcile. And In the Cafe of the King 
againft the Archbifliop of Canterbury and 
Trifiy I Cro. 5^4. 'tis refolved by Ten of the 
Juftices in the Exchequer ^Chamber ^ that by the 
Canon the Church is void in Jure only till 
Peprivation and Notice, but after Depri- 
Vol. n. vation 
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vatjon it is void fa^o & Jure. And in Shute 
and HigJens Cafe^ Vaughan 134. and 2 7^»^/ 
19. the Reafon that the Defendant loft his 
firft Benefice^ was^ not only the Acceptance 
of the fecond Benefice,, but alfo that the true 
Patron had prefented the LeflTor of the Plain- 
tiff in that Cafe. 

So that from wh:^t hath been faid^ I col- i/iciwch 
\tdiy that the King's Prefentation of the De- tc void p to 
fendant in this Cafe was void, becaufe the a Stranger 
Acceptance of the fecond Benefice Without before Dc-. 
Deprivation (which is not found in this P^^ation. 
Cafe) doth not make the fii ft Benefice void 
infa£loy but only for the Benefit of the Pa- 
tron, and ^uoad him only. And if the King's 
Prefentation, and the Inftitucion and Indii- 
dion thereon were good, then the King had 
gain'd the Fee-fimple of the Advowfon, and 
the true Patron had been thereby put to his 
^uare Impedit to recover bis Prefentation ; 
whereas his Clerk ought to be accepted and 
admitted whenfoever he pleafe to prefent, 
which would be a manifeft Prejudice to the 
Patron contrary to the DifF<s=rence before ta- 
ken and refolv'd in HoUand\ Cafe. And if 
the King's Prefentation was void as to him^ 
I can't apprehend how it can be good in any 
Refped as to the Defendant his Prefentee. 
The Confequence whereof will be (as Icon- 
ceivej) that the Plaintiff's Adion in the prin- 
cipal Cafe was well maintainable againft the 
Defendant as a mere Trefpaffor, th^ Plain- 
tiff having Priority of Poffeffion, and the 
Defendant having no Title. And for fur- 
ther Authority ta prove it, there is the Opi- 
nion of Rolls in his 2 Abr. fol. 561. nu. 6. 
where he faith, that if an Incumbent takes a 
fecond Benefice with Cure by which the firft 

M 4 ^V 
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is Void by the Canon againft the Patron^ fo 
that he may prefenc before any Deprivation, 
yet till a Deprivation it is not void as to a 
Stranger; for if he fues for Tyches againft a 
Pariftiioner, it is no Bar againft him, that he 
hath taken a fecond Benefice. And more- 
over it is there faid, that Trin. 13 Car. B. R. 
'twas fiid by Barkley Juftice, that Telver-^ 
ton Ju&icc^ in the Argument oftheCafeof 
* l^rijt'^ faid that it was foadjudgd. 

Wh^jfc the In the Cafe of Rt4d againft the Bifliop of 
King pre Lificoln^j Hutton 66. it was refolved on a Trial 

Lapfe,h^ving ^^ ^^^ ^" ^^^^ Cafe, that if the King prefent 

no Title of by Lapfe3 having no Title of Laple, altho' 

Lapfe^if fuch fuch Prefentce is not perfe<Sfc Incumbent, nor 

feft^V* the Patronage thereby gained, yet he is In- 

cumbcnt as ^^"^^ent as to all Ecclefiaftical Matters, as 

to thcTythcs Offerings, Tythes, &c. And to the fame 

&c, tho' thcPurpofe is the Opinion in Hch. 502. but yet 

Patronage is ^35 \ conceive) there is a Difference between 

«JiU ^ .thofe Cafes and the Cafe in queftion ; for in 

thofe Cafes there was a perfedt and compleat 

Vacancy in Jure & in faHo to all Intents and 

Purpofes, but not fo in this Cafe. 

Whether -^^ moreover the Opinion of the Court 

Notice is re- of 5. R. in the faid Cafe of Dr. Hafcard Lef- 

ouifite in for in Ejecftment may be obje<aed againft the 

lUchCafe. Opinions in thofe two Books, in which A- 

ftion Title was made to him by Collation 
by the Bifiiop of Oxford^ by reafon of a Plu- 
rality within the Canon only, andnot»with- 
in the Statute of 21 H. 8. and by Pretence 
of a Title of Lapfe drvolv'd to him,, where 
{9^1308. no Notice was given to the Patron, and 
therefore the Defendant's Council ipfifted 
that that Collation was void : But then the 
PlaintifF's Council infifted, that altho* ^is no 
good Plenarty agaipft the Patron^ yet it is 
Vol. II. ' ' ' good 
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good againft all but the Patron, and not a- 
gainft him purely for want of Notice. A.nd 
it was alfo faid, that he was an Incumbent 
to be remov'd by, and to plead in a ^^tfore 
InjpeJir^ and that fuch a Collation will pre-' 
vent a Lapfe to the Metropolitan or the 
King, and to prove thole Matters thefe 
Books were cited. Hob. uhi fupra joz. 3 Cro. 
811. Co. 6, fo. BofweWs Cafe, and other 
Books ,• but notwithftanding the Opi- 
nion of the Court was that the faid 
Collation was altogether void^ and that 
the Right of the Patron was not there- 
by oufted nor touch'd, and conceived no 
Doubt on the Matter, but the Court, on 
the Importunity of the Plaintiff's Council^ 
granted that the Point fliould be faved to 
them if they in Truth demanded it j and 
then, and not before, a good Title wai 
Ihewn in the Defendant under the rightful 
Patron : So that when the Opinion of the 
Court was delivered, as before, it did not 
appear but that the Defendant was a mere 
Stranger and Tort Feafor. ^od Nota,- And 
this alfo I have from a credible Report of 
another. 



Baldwin ^verjhs Noaks & al^ 

Trin. 36 Car. 2. Rot. 124X. C, B. 

CO V NT for breahng his Clofe call'd Home ^^' ' ?°^ 
Clofe, breaktn^ and entring into his Barn^ 
and takings &c. a Cow and a Calf ^ Feb. 36 Car. 
2. with a Continuando as to the Pedibus ambu- 
lando, &c. from the faid Day till the 4 April 
foUowing. Bar, That Sir F. R. wasfeifed in Fee 



55^ Trefpafs. 

of the Manner of S. artd that one T. B. was fei- 
[td^ Sec. of 4 Acres^ &c. and held thtm of the 
J aid Mar/nor by Fealty and Shit of Court ^ &c. 
that within the /aid Mannor there is a Caftom for 
the Lord of the Mannor to have an Heriot of rvf- 
%y Tenant^ &C. dying feifed^ &C. and alfo to feife 
it where it jHonld be found ^ that the faid T. B. 
died fei fed and foffffea of the faid Cow ^ that the 
J^efendariis hi the Command ot the faid Sir F. fi' 
fed the faid Cow in the faid Clofe^ and beino pojfef- 
jfd^ the faid Cow produced the laid Calf^ and one 
W. B. took V«i OHt of their Pojfrffion and delivered 
' I htm in the faid Clofe the fame Day to the Vlaintiff^ 
4knd he put ^em in the laid Barn tn the faid Clofe ^ 
T[»here{o^e afterwards Icii* 3 Apr. they entered and 
took them out of the faid Barn^ &c. Demur- 
rer, &c 

fo. 131 1. 'Twas objeAed in this Ofe by the Plain- 
Whether x\^\ Countil^ that the Juftification of the 
mLThcrnl^"^^y i"to the Plaintirs Clofe to take the 
x]yj\niQ \\\ii Heriot was not lawful^ and for that the Cafe 
Houic or oiTajlor and Fi/Jjer^ 3 0^.245, M^* ^^^ cited, 
J andsofano- vvhere in Trelpals tor breaking the Plain- 
(W^t'tr^^^^'^ Houfc and taking a Crofla and a Vike, 
take his the Defendant pleaded that one jF, B. was 
Uoods. polTelTcd thereof as of his Goods remaining 

in the the faid Houfe^ and that he fold them 
to the Defendant^ and thereupon he de- 
manded 'em at the faid Houfe, and the Plain- 
tiff's Wife gave him Leave to enter into the 
faid Houfe and take them^ wherefore, d^c 
and on Demurrer it was adjudged for the 
IMaintifF^ that he ftiould recover as to the 
£ntry into the Houfe, but not as to the 
Goods, for the Goods being in the Plaintiff's 
Houfe, and it not appearing how they came 
there, <viz,. by Trefpals or otherwife, he can't 
enter of his own Head^ and the Licenfe of 
yol.n. the 
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the Plaintiff's Wife availeth not. And H/f - 

gins and Andrews^s C^ik, 2 Rolls Abr. J64. Nti. 4. 

in which Cafe 'tis refolvcd^ that if Perfoqs 

unknown in a Felonious manner come into 

my Garden and pluck up certain AppU-Treesy 

&c. and carry them into the Houfe of J. S. 

I can't juftify my Entry into the faid Houfe fo^ ,3, j, 

to take the Trees, forafmuch as the ^ Ew- ♦ 3. 

bUer thereof being anncxt to the Freehold 

was not Felony. 

But 'twas faid on the Defendants behalf^ 
that by the Scifure of the Heriot, by the 
Command and to the Ufe of Sir Francis Ruf-^ 
ftly he had a Property therein \ and when 
my Goods are in the Houfe or Lands of ano- 
ther, by his Negled or Default, or by the 
Tort of another by his Confent, it (hall be 
lawful for me to enter and take them with- 
out being a Trefpaifor, and for that the 

Cafe of Higgifts and Andrews ^ 2 Rolls Rep. jf, 
3 Cro. 329. Chapman and TbufnlUthorp^s Cafe, 
Keil. 50. and 9 E. 4. gy. gy 11. 6. 2. a. and b. 
and 2 Cro. 5^6. Ward and Ayres*s Cafe were 
cited. And in this Cafe it appears, that the 
Property of the Cow and Calf were by the 
Seifure in Sir Francis Rujftl^ and that the faid 
W. Baldwin, the very Day of the Seifure, tor- 
tioufly took them out of the Polfeflion of the 
Defendants, Servants to Sir Francis^ and the 
fame Day deliver'd them to the PlaintifFin 
the faid Clofe, who then received them 
there and put 'cm into the faid Barn ,• fo that 
it can't reafonably be prefum'd but that 
the Plaintiff had Cognizance of the Seifure, 
and by confequence that the Property of 
them was in Sir Francis ; wherefore it was 
lawful for the Defendants to enter and re- 
take 
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take them by the Command of the faid Sir 

Francis. 

As to this Point Jones Chief Juftice feem'd 
to be of Opinion, that the Cow and Calf 
were not in the Clofe by the Tort of the 
Plaintiff; but Lcvlnz. was of Opinion, that 
when W. Baldwin took the Cattle and deli- 
vered 'em to the Plaintiff, and fhe put 'em 
into the Barn, that amounted to a Com- 
mand, for omnis ratihabition &c. 

Another Objedion was made to the Bar, 
t'/i6. that the Contlnuando was not fully an- 
fwer'd, for the Trefpafs is laid the 4th Day 

of February^ &C. with a Continudndo as to fe^ 
dibits emiulavdo in the Clofe div^rjis dlebffs (^ 
'vlclbusy from the faid 4th Day of February till 

the 4th Day of J^ril following j and the De- 
fendants have juflified the Entry into the faid 
Clofe and Barn the faid 4th Day of February ^ 
and a Re-entry, &c, the jd Day of Jfril fol- 
lowing, but have faid nothing as to any 
Trefpafs in the mean time ; fo that the Ju- 
ftificacicn extends not to any two Times be- 
tween the faid 4th Day of February and the 
4th Day of Afril following. 
Whether an B'^c CO that the Plaintiff *s Council an- 
Avcrment fwer'd, th;it there is an Averment in the Bar 

that it's ^^' that 'tis eadem TrarjfgreJftOj which amounts tO 

^j'wYlHup. ^^ rnuch as if it had been faid that it is eadem 

ply the want ^^^/^' -^^^^'^^Xi ^^ Peacock^ Cafe, ^ Cro. 70 f. 

of ajuftifica- is : Buc Lcvinz» was of Opinion, that the 0;w- 
tjon for the tinuando was not well anfwer'd, and nothing 
whole time ^^^ f^-^ ^^ ^^izt Point by the other Juftices, 

]ntneC9»ri* , , ^r^ . . r^ - r t^ i 

nuando. ^^^ ^"^ Opinion 01 Levinz, leems to be good 

Law : Yet a Curia advifare vult was ordered ; 

but the Court thought it convenient,- that 

the Right of the Heriot fliould be tried; 

Vol. II. but 
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but I can't by any m6ans difcover that there fo- n« J- 
was any other Proceeding in the Cafe. 

Note^ There is not any exprefs Jaftifica- 
tion in this Cafe of the peMb^ ambtdando^ as 
by faying, that faululum hnba pr^ed' peMh^ fu- 
is ambulando concuicaver &c. as is ufual in fucll 

Cafes. 



Payne verfm Brigham & d\ 

Hill. 36 & 'ijCar. i.& i J.i. Ret. 1740. C. B. 



c 



OUNTfor breaking bis Clofe, &C. and in- fo. 1313 
ter alia for taking and caTr)it)g away jive 



Cart 'Loads of Hay. Bar^ That one of the Dejen^ 
dants (being a Layman) at the time^Slc. was feifed 
of the Tytbes of the Hay of the faid Clofe^ and th^t 
the faid five Cart^Loads^ &C. were Tythes fever d^ 
&c. they jufiifie. Replic*, de Injuria fua pro- 
pria, &C. abfque hoc, that the faid five Cart^ ' 
Loads were Tythes fever d. Demurrer, for that 
the Plaintiff traverfeth the ^antity of Hay ^ &C. 

This Cafe is reported in j Ltv. 228. but fo. 131^, 
befide what is reported in that Book, 'twas If a Layman 
objeded by the Plaintiff's Council that the may allcdgc 
Pleading of a Seifm, d^^. without faying of^^/^J^X^ 
what Eftate, was not good, being in a Bar ,• without 

fed mn allocatur. But in the Cafe of S^«»^erj Ihcwing how 
and Hujfey^ Intrat' HUl. 8 IV. Rot. 466. C. B. h« l^camc 
in Replevin^ the Defendant avow'd for that he ^^"^^* 
was feifed of three Acres of Land, and the 
Cattle were there Damage feafant, &c. And 
on Demurrer 'twas refolvM that the Avowry 
was ill, becaufe he did not fliew of what 
Eftate he was feifed. But the Defendant on 
Payment of Cofts had leave to amend it ex 
relatiQne fervientis Cartbew^ who was of Coun- 
cil 



i 
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cil with the Plaintiff; but in that Cafe there 
was a fpecial Demurrer, hut (ju/ere if there 
was any Occafion for it, for it is altogether 
uncertain, becaufe perhaps he was feiled for 
his own Life, for the Life of another, in Tail 
general or fpecial, or in Fee. 

2. Another Exception was taken, that the 
Defendant being a Layman, could not plead 
a Seifin of Tythes, which according to San- 
ders and Safidford\ Cafe, 2 Cro. 4;7, (which 
was cited to that Purpofe) feem*d to be a 

ftrong Objection ; fednon allocatur. Lutwycht 
was of Council with the Plaintiff, Birch for 
the Defendants. 



Beresfor^ verfm Bacoa & ab 

Hill, T& X Jac. 2. Rot. 448. C. B. 

fo. 1 3 17. /^ V NT for brealirtg his Clofe^ &c, digging 
^^ Soil there ^ takirg and carrying away a Cart* 
Load of Lead. Bar, hy Not- guilty to the takings 
&C. of If art of the Lead \ and to the Refidue of the 
whole Trefpafs the Defendants flead^ that the Place 
where^ &C. is in a Place within the Hundred of "ii. 
calCd The King's Fee or Field, and Parcel 
thereof*^ That in the faid Place cali'dj &C. there 
was a Cufiom^ &c. quod bene alicui perfonas, 
being a SubjeB^ &c. wit hont faying (quod bene li- 
C\nt)to digforLeadinthe faidPlace calCd^izc. and 
to take and retain the Refidue after the accufiom^ 
ed Duties are faid (the Churchy &c. excepted^) 

per quod, &c. and fo jyfiify. Demurrer^ 
&c. 
fo.1319. Judjgment was given for the Plaintiff for 
thefe Faults in the Plea in Bar. 

Vol IL J. Be- 
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1. Becaufe the Allegation of the Cuftom 
is altogether imperfefl by Reafon of the O- 
miffion of the Word Ucuit. 

2. If that Word had been inferted, yet the 
Allegation of the Cuftom had rtot been fuffi- 
cientj becaufe a Cuftom ought to be pofi- 
tively alledg'd by Ulage in Fad; and for 
that viJe Moor 12;. Tates^s Cafe, where a Cu- 
ftom was alledged, that any one might de- 
vife his Copyhold Lands, and adjudgM not 

good. So in Cleurgwalk and Confiablt\ Cafe, 
5 Cro. I TO. where in Trefpafs for raking the 
Plaintiff's Wooll, the Defendant pleaded, 
that within the Vill o{ Colchejter t\\txQ was a, 
Cuftom that it (hould be lawful for any Bur-, 
gefs, &c. to feife Goods bought and fold 
within the faid Borough by an Alien to an 
Alien, and fo he juftified j and on Demur- 
rer the Court feem'd to be of Opinion that 
the Plea was ill, tho' the Judgment of the 
Court was againft the Defendant chiefly for 
another Caufe;- and to the fame Purpofe 
are the Cafes of Broivn and Fofier^ 5 Crp. ^591. 
Tate's Cafe, Stiles /[.jj. 1 Levitiz, 262. Wilmof^ 
and Nixon s Cafe, and 22 E. 4., 8. 

3. Becaufe the Cuftom is not alledged to 
be within any Mannor, Vill, Parifli, &c. or 
to be the Cuftom of any County, Hundred, 
&c. as it ought to be ; but it's only alledg'd 
to be a Cuftom within a particular Parcel of 
Land called the King^s Fee, or Field, which 
can't be ; for in 21 E. 4. a Cuftom was laid fo, 
and an Exception was taken to it for thac 
Caufe, and it was afterwards amended and 
alledged to be the Cuftom of the County, as 
appears in 21 E. 4. 28. b. and in the Cafe of 
Baker and Brereman, i Cro. 418. a Cuftom was 

alledged to be within a Parifb^ that the Oc- 
cupiers 
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cupiers of fuch a Clofe within the Pari/h had 
ufed to have a Way^ &c. and adjudged ill af. 
terVerdidi becaufe aCuftom within aParifli 
can't be well applied to a Clofe within the 
Parifti. Jenkin and Vivians Cafe^ Pofham 201. 
refolv'd accordingly. 

4. Becaufe the Cuftom is alledg'd to be to 
dig^ take and carry the refidue of the Lead af- 
ter the accuftomary Duties paid for it ; but 'tis 
not fliewn what thofe Duties were, nor to 
whom payable, and it being Parcel of the 
Cuftom ought to be certainly alledged. 



Gee verfus Wilden & aP. 

Pafch. I Ja. 2. Hof. 494. C. B. 

fo. 1 3 20. ^ V NT for breaking and entring his Houfe 
^^ at tife City of L. (the Hattfe being (hut) af- 
faulting the Plaintiffs and takitJg and carrying away | 
his Goods, Bar to the breaking the Houfe and the I 
jiffault Non culp', to the Refidue^ that the Bai- \ 
liffs^ &C. of the Taylors within the faid City made 
By-LaivSy and that a By-Law was made that Yearly 
at fuch a time the Mafier and Two Wardens JhouU 
be elefled^ &c. and that they on each Day of E- 
lellion Jhould provide a Dinner^ 8cc. that if any Bro» 
ther Jhould be abfent he (hould pay fuch a Proportion 
to the common Stock as the Mafter jhould pay to his 
Dinner^ on Forfeiture of '^ s, 4 d. with PoWer to 
difirain. That the Plaintiff was a Brother^ &c. 
and had Notice of theft By-Laws^ &c. that a Din- 
ver was provided^ &c. and the Plaintiff' without 
Caufe was abfent^ and had not paid fuch a Proper" 
tion as the Mafier had paid : wherefore the Defen^ 
dants demanded of the Plainfiffi s. 4 d. Forfeiture^ 
VoLIL \hich 



Trefpafs. $e;7 

iphich h refufed to fay J wherefore^ &C. De- 
murrer, &t. 

The Opinion of the whole Court was, that fo. 1324. 
the By-Law was good, 2 Cto. y yf. IVallis^ 
Cafe I but that the Breach df it was not well 
alledg'd, becaufe no Notice was given, or 
precife Demand made, of the fame Sum that 
the Mafter had paid ; and without a Failure 
in that Payment, the Defendant was not to 
incur the Penalty, tho* he was abfent froni 
the Feaft. Judgment t^ra ^er* Lutvfjcbtpo 
^er , Birch fro Defend . . 



Robert Hutchinfon verfas Anthony Jack- 
fan & Johp Dawfon. 

Trin. 2,Jac.±. Rot. 612. C.B. 

COVNT for byeahng his Clofe calNKxgh^ fo. ip^: 
more at Xj. and drivwg his Cattle to 4 
Place unknown. The Defendants flead Not-guilty 
to aU but the chafing the Cattle^ and to that the 
Defendant J. fie ads ^ that the Earl of S. was feifed 
irj Fee of the Mannor ofS. of which the Pafiures (by 
Name^ and alfo a Mejfuage^ &C. are Parcel % 
that the faid Meffuage^ &C. are Cofyhold Lands^ 

anddefcendible Jur^ H«reditario vocat* Tenajot 

Right, from the Anceflor tp the Heir j that the 
faid Lord granted them by Cofy^ &c. to the De^ 
fendant}. and his Heirs^ Scc. that within the faid 
Mannor there is a Cufiom for every Tenant^ &c; 
to have Common^ &C. in the faid four Pafiures^ 
and fo he jufiifies for Damage fe/tfant. The other 
Defendant!), makes the like JujUfication as a Cofy* 
hold Tenant in Fee of another Lord^ &c. in whom d 
Prefer iftion is aUedg^d to have Comnion in the faid 
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'foHT Tafittris far his Copyhold Tenants^ &c. Seve^ 
ral Demurrers to the fdia feverdl Pleas with Cattfes^ 
r. That it is repugnant to fay ^ that Lands are Co- 
fyhold and yet are defcendihUj &c. 2. That it 
doth not appear before what Stewards the Courts^ &c. 
were held. 3. That it was notjhewn to what Place 
the Cattle were chafed. 4. That no Averment is 
made quod eft idem refid' &c. 
to. i3i9« Judgment for the Plaintiff iiiyi, &c. for the 
firft Caufe mentioned in the Demurrers ; but 
no Judgment is entered on the Roll : But 
it appears by the Book of Cooke Chief 
Prothonotary, that the Rule of Court wa*, 
that Judgment Ihould be for the Plaintiff 
nip. 



Leight verftu Pym & aV. 

Trin. 2 ya. 2. Rot. 1900. C. J5. 

fo^jjjj, f^OVNT for takings &c. 20 Meafures of 
w4 ^^^^ ^^ Clain^s. Barj That the 2 June, 
36 C.2. the faidKing incorp^ated the City of Bri" 
ftol ty the Name of Mayor ^ &c. and granted ^em a 
Market^ &C. and a reafonable Toll^ to be appoint-- 
ed by the Major ^ &c. That a reafonable Toi was 
appointed accordingly^ viz. ^or every Meafure of 
Malt brought by Water to the faidMarlet to be 
/old J 16 iJuarts or 8 d. That publick Notice was 

fiven thereof in the Market^ that the Plaintiff 
r ought to the faid Market the Malt in the De* 
ilaration to be there fold-^ and refufed to fay the 
IToU due^ per quod, &C. and traverfe that they 
are Guilty at any Place out of the faid City. Re- 
plic'. That he is a Burgefs of T. and that King 
E. ^.granted to them to he quit of Toll throughout 
the Realm^ &c. Re joind •, That the Bailiffs^ &C. 

y oi. n. ^f 
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ofT. furrender^d to King James t^ Second all their 
Liberties^ &C. whereupon the Plaintiff' demurs. 

1. For the Plaintiff it was infifted^ that the fo- '33€' 
Charter of Exemption to the Bailiffs and 
Burgeffes oiTewksbury was before the Charter 

made to Brifiol^ and that the Privilege gran- 
ted by their Charter was a perfonal Priri^ 
lege inherent in every Burgels of Tewksbury, 
and was not deftroy'd by the Surrender to 

King James. 

2. That the Toll it felf, and the Diftrefs 
for ir^ were unreafonable. 

3 . That the Toll being to be paid in Mo- 
ney or Grain, there ought to be a fpecial 
Requefl of one of them. Thefe and diverfe 
other Points were feveral times debated at 
the Bar : But at laft it was obje<3:ed by one 
of the Juflices, that it did not appear in tho 
C^fe that the Malt was fold, and then no 
Toll was due j for hs the Law no Toll is 
due, but for Things (old, unlefs it be by 
fpecial Cuftom, which can't be in this Cafe^ 
becaufe the Corporation is ereded within 
time of Memory ; and for that he cited Co^ 
2 tnfi. 221. 9 H.6. 45. F. N. B. 228. D. RolTs 
2 Abr. 922. T$t. Toll. And moreover by the 
Appointment made by the Corporation^ 
what Toll was to be paid, it is rationabiU ToU 
netum JUut* fore pro venditione omnium gjramr 

And he alfo faid, that if the Male had 
feen fold, the Toll was to be paid by the 
Buyer, and not by the Seller, 2 Injt. 221* 
which is alfo agreeable to the Laws of King 

Alfred^ Mirror^ chap. 8. fo. 19. And the whole^ 

Court were of that Opinion ,* and therefore 
without any Refolqtion given as to any o-^ 
ther Point, Judgment was given for th9 
Plaintiff- 

N a Meritim 
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, Meriton verfus Benn & d. 

Trin. 2 Jac. 2. Rot. ^49. C.B. 

fi>* I J47* f^OVNTfor breaking three Clofes^ viz. Barne- 
V-J croft. The Pighxle, and Borefden-field, 
Barj That Alice Catmer tp^i> ye'/'/iJ thereof in 
ftf, 4w^ devifed ^etH to Thomas Catmer in the 

limul cum, &t. <«»^ his Heirs^ who after the 
Death of the [aid Alice enter'* d^ and was feifed^ 
and gave colour to the Plaintiff'^ &C. and that the 
Defend^ms^ as Servants to the [aid Thomas Cat- 
mer, re-enter'* d-^ &C. Replic' as to the Clofe cal- 
led Barnecroft, that bejore the faid Thomas 
Catmer aliquod habuit, &c. Humphry and 

Fran. Steward tvere feifed thereof in Fee^ and by 
Indenture demifed it to H.Catmer/<>r T ooo Tears-^ 
That he made the } aid Alice Catmer his ExecH^ 
trix 4nd died^ and Jlte affignd the faid Term to 

W. Meriton, prout per Indenturam, &c. li- 
quet & apparet ,• That the faid Meriton made 
the Plaintiff his ExtCHtrix and died^ and tht De- 
fendants entered on her^ &g. ^nd as to the tv^o 
0ther Clofes^ jhe faith^ that the faid Alice and 
Thomas Gatmer being feifed of them ir^ Fee^ de- 
mi fed ^em to W. Meriton /i^* 500 Tears^ prout 

per Indenturam, &c. frodttcd. That the faid 
Meriton tsnade her his Executrix^ &C. as before, 

Demurrer, &c^ 
fi).i34<» Thcfo Exceptions were taken in this 
Cafe. 

I. That tKere waa a material Variance 
between the Writ and Count ,• for the Writ 
2$ quare Claufumfregit^ and the Count is for a 
Trefpafs in three Clofes, and for that 3 Cro. 
18 f. 2 Cro. 629. 20 H. 6. 42, Stilej 109. were 
jitecJ. 

ypl. II. [ 2. An 
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2. Afi Exception was taken to the Repli- 
cation, viz,, that the Bar was not thereby • 
anfwer'dj avoided or traversed ; for it is faid 
by the Bar, that Alice Catmer was leifed in 
Fee, and by her Will devifed to Thomas Cat^ 
mtr in Fee, and that (he died feifed, &c, and 
the Plaintiff by her Replication faith, that 
before the faid Thomas Catmer aliqf$od habu'iP^ 
^c. Humphry and Francis Steward were feifed. 
thereof in Fee, and made a Leafe for Years, 
Under which the Plaintiff claims ^ and (as 
'cwas obje<fted) that might be true, and yet 
it might alfo be true that Alice Catmer was 
before feifed in Fee, and was diffeifed by the 
faid Stewards, and that (he had re-enter'd 
and died feifed ; and for that Dyer ^12. h. arid 
Teh, ^4. Pigot\ Cafe, were cited. 

.3. Anocher Exception was made to the pica that 
Replication, that the Plaintiff made Title to y^. affign'd to 
the Clofe called Barnecroft in this Manner, ^- pf^^t^P^ 
'VIZ.. that Humphry and Fr^w. StewardhtinQ; fei- f'/j^^i]/^^' 
fed thereof inFeebyIndenture,d^c, demifed it 
to Henry Catmer for 1 000 Years, and he made 
Alice Catmer his Executrix and died, and that 
flie granted and affign'd it, and the whole 
Refidue of the faid Term, to one Meriton 
(under wtiom the Plaintiff makes Title) pro^ 

ut per Indentur concejjionis &* affignationis inde cu^ 
JHS alteram partem d^c, hie in Cur profert plenius 

apparet ^ whereas it ought to have been plead- 
ed, that the faid Alice per Indent ur faii^ fuch a 
Day, Year and Place, between her and the 
faid Meriton^ &c. And as to the other Par- 
cels, it is faid by the Replication, that the 
faid Alice^ and Thomas Catmer her Son, were 
feifed thereof in Fee, and demifed them to 
the faid Meriton for yoo Years, prout per Inden^ 

4iir &c. as before in the other Title i an,d for 

N } that 
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rhat I Saun. 27^. in the Cafe of the King v. 
Sutton^ Flow. 142. and 21 £.4.4.9. a and b. were 
ciced. 

Judgment was given for the Defendants, 
for the ill pleading of the faid two Inden- 
tures I but (as it feems) there is another ma- 
terial Objeftion to the Replication ; by the 
Bar it's faid, that Alice Catmer was feifed in 
iFee of all the Parcels in the Declaration, and 
devifed them to Thomas Catmer^ under whom 
the Defendants juftifie ,• and the Plaintiff by 
Replication as to the Barnclofe faith, that be- 
fore the faid Thomas Catmer ali^uid habtiit in the 
faid Clofe, Humphry and Francis Stetvard were 
fo. 1343. feifed in Fee of tnat Clofe, &c. whereas (me- 
ithinks) it odght to have been pleaded that 
before the faid Alice Catmer alitjuid bahuit^ d^c. 
for the Title under which the Defendants ju- 
ftifie is originally derived from Alice Catmer^ 
and therefore the Plaintiff ought to furmount 
the Title of the faid Alicr, or to confefs^ that 
ftie was feifed in Fee, and derive a Title from 
her by Ad executed in her Life. And for 

that vide Eaktns and Holth Cafe, Lit, Rep. jy 5. 
where in a ^arelmpedit the Plaintiff declared 
jhat R. H. wa^ feifed in Fee, and prefented 
F. &c. and the Incumbent pleaded, that be- 
fore R. ff. prefented F, &c znd per tot^ Curiam 
the Plea wa« ill, becaufe the Courfe of Plead- 
ing is, that before the faid R. H. alicfuid ha* 
huit^ &c. 

As to the firft Exception taken by the 
Council in this Cafe, it hath been often rul'd 
of late, that it's no Variance between the 
Writ and Count, if the Writ is Claufum^ and 
•,the Count is Cl^ifa. And as to th« fecond 
pbjedion, the Reafon given for it (as it 
feems) is not of any great Force : for altho- 
^ Vol II. 'twas 



Trefpafs. 5^3 

'twas poflible that Alice Catwer might be dif- 
feifed by the Stewards before (he aliquii bo- 
butt in the Barnecroft^ and further, when a 
Seifm in Fee is alledged^ it's to be intended 
a legal Seifm in Fee, till the contrary^s 
(hewn on the other fide ; yet the Fault in the 
Replication (admitting the Miftake of Tho^ 
mas Caswer for Alice Catmer had not been in 
the Cafe) is, that the Seifm in Fee of Alice 
Catmer ought to have been confefs*d and a- 
voided, traversed or denied, which is not 
by any means done in this Cafe, as it ought 
to be, as it is exprefly refolv'd on Demurrer 
in Hering and Blacklow\ Cafe, 3 Cro. jo. 

Uotey There was no occafion to give Co- . ^^^.^^^ 
lour to the Plaintiff in this Cafe, becaufe ^^,1^^^^^ 
the Juftification is as Servants to Thomas C^^- Servant, he 
mer^ 1 8 £. 4. }. by all the Jufticcs: And need not 
perhaps if there had been a lj3ecial Demur- V^^ Colour, 
rer to the Bar, it had been ill for that Caufe j 
and for that, 'vide the Cafe of Hargrave and 
JVard in this Book. 



Johnfon verft^ Wyard, 

HiS. i& ^ Ja.z. Rot. 1397. C. B. 

COUNT fir breaking his Clofe called the fo. 1344. 
Stone Quarry, digf^ing his Soil tbere^ and 
carrjing away 100 Cart- Loads of Gravely- &c. 
Bar, That within the faid Clofe from the 'Time 
whereof^ &C. there had been a Gravel-Pit in which 
the Inhabitants of the Parijh ofH. had uftd to dig 
Gravel for the Refaration of the High fVay^ &c. 
and fo after neceffarj Averments they jtifiipe. De- 
murrer, &c. 

N 4. Th» 
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fo.134^. This Cafe was argued in Trinky Tcrm^ 
1 Jac. 2. by the Council of both fides : And 
for the Plaintiff it was faid, that the Prefcri- 
pcion was not good, either as to the Perfons, 
or as to the things in which the Prefcription 
is ailedg'd ; for it is alledgM in the Inhabi- 
tants, under which Word Sojourners, Ap- 
prentices, Children and Servants are com- 
prifed, as 2 Injt. 703 is. And therefore 'cis 
tgo general and uncertain, and the Perfons 
are not capable to prefcribe for Matter of 
^Profit or Charge in another's Soil, Co. 6. 
Gateward's Cafe. It was alfo faid, that there 
was no neceflity to fupport fuch a Cuftom, 
for feveral Statutes have fufficiendy provi- 
ded for the Reparation of the High Ways, 
without the Aid of any fuch Prefcription ; 
and if there had been any fuch Prefcription, 
it had been annihilated and defeated by the 
faid Statutes. And laftly it was infifted, that 
it was unreafonable that the Plaintiff's Soil 
only fhOuld be fubverted and deftroyed for 
the Benefit of others, without any Confide- 
xation given him for if • 

On the other fide 'twas faid, tTiat the In- 
habitants may prefcribe for a Way, and con- 
fequently for Gravel and Neceffaries to re- 
pair it ; and Inhabitants may prefcribe for a 
Warering-place, 1 Infi. 56. a. Wefthury and 
TovjeWs Cafe (which is reported in 3 Cro,66^,) 
a Cuftom to take Ru(hes to ftrew the Church 

is good, March 16. Bond\ Cafe, and Stiles 

and BuUs^s Cafe, 5 Cro. 454. and the Cafe of 
the Mayor and Burgeffes of Lynn verf Taylor 
(which is reported in 5 Levinz,) were cited 
^. 1347' to that Purpofe, And as to a Confideration, 
the Prefcription in this Cafe is no rt\or^ in 
Effea than the PrefcriptioH to have Eftovers 
•yolIL .^ for 
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for the Reparation of Old Buildings, and 
for the Eredion of New Buildings ; and chat 
hath been adjudged good without alledging 
a Confideration, as in the Countefs of Arm- 
del- s Cafe, 2 Cro. ly. But a Confiderarion in 
this Cafe may be eafily intended, and then 
\^^ it fufliceth to fupport a Ufage time out of 
Mind ; for perhaps the Plaintiff was bound 
by the Tenure of his Land to repair the 
Way, and fo to be at the whole Charge of 
it, but now he is only at the Charge of the 
Gravel. 'Twas alfo faid, that the Inhabi- 
tants in this Cafe did not claim any Liberty 
or Profit to take to their own Ufe or Bene- 
fit, but only to the Publick Ufe and Benefit 
of others, and therefore there is great Rea- 
fon to fupport fuch Ufage, if fo be it may 
be by any Means fupport ed; And as to the 
Statutes, it was faid, that n^ Alteration is 
made by them as to the Cafe here, for they 
are in the Affirmative, without'any negative 
Words. The Cafe was order' d to be argu'd 
the next Term : fed partes inter Je ccncordave^ 
runt. 



Kilborne ver/us Vallence & d\ 

HIU. 2 c^- ; Jac. 2. Rot. 1448. C, B. 

C^OUNTfor breaking his Clofe & inter alia, fo. 1347. 
4 for breaking dovjn 20 Verch of his Hedges^ 
and 20 Terch of his Ditches. Bar, That one A. 
Gray was feifed in Fee of the Mannor ofD, and 
that he^ &c. a tempore cujus, &C. bad ufed to 
dig in any Clofe , &c. Tvithin the Village of S^ for 
Coals^ &C. exceft Gardens^ &C. as appurtenant to 
the faid Mannor^ per quod, Scq. Replic\ De 

liijuria 
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Injuria (ua propria abfque tali Caufa: To 

Tifhich Replication the Defendants demur. 

fo. 1350. Levinz, of Council with the Plaintiff took 
an Exception to the Bar, that the Trefpafs 
in the Declaration was alledg'd to be inter 
alia^ cum forcis ; and the Juftification is, cum 
Carucis d^ averiis Caruc %W trahen y'^^ixc^ can't 

by any common Intendment be extended to 
Hogs, which is a thing that never was feen. 

Another Exception was taken by the 
Court, mz,. that the Declaration is for break- 
ing and levelling twenty Perches of the 
Hedges and twenty Perches of the Ditches; 
and they juftify ^uod iffi aperuerunt conzfenien 
& necejj'ar i/iam^ and that may be without 
breaking down twenty Perches of Hedges, 
&c. and then nothing is pleaded to the Refi- 
due ; and fo the Declaration is not anfwer'd: 
But they ought to have pleaded Not^guilty to 
part, and juftified for the refidue, or juftified 
lor all ; and for that Newhall and Barnard^ 
Cafe, Teh, 2;y. was cited, where in an A- 
dioh on the Cafe for flopping three Lights, 
the Defendant juftified flopping two of them 
and part of the thirds and on Demurrer it 
was adjudged for the Plaintiff, becaufe the 
Juftification was in part only, and if he doth 
not juftify in the whole, he is guilty in the 
whole ; and therefore he ought to have 
pleaded non culp'' to part, and Ihewn what 
p^rt in certain, and juftified to the refidue. 
And therefore for this Exception Judgment 
was given for the Plaintiff in this Cafe by 
the Opinion of the whole Court, without 
any Refolution concerning the Validity of 
the Prefcription, or whether the Replication 
was good without a Traverfe of the Prefcri- 
ption. But vide for that Hob. j6. Banks and Par^ 

Vol. IL ke/s 
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iter's Cafe, 3 lev.^Sy^9.ireUs andCotterers Cafe, 
and Nota and 6$. Furfdon and Weekes^s Cafe. 



Popfewell verfus Gofling & aP. 

Hill. z& I Jac. 1. Rot. 1890. C. B. 

COUNT for taking a Gelding and -a Cow. fo. 1351. 
J unification by Fi* fee* of0 a Judgment in a 
County Court. Demurrer^ &c. 

Judgment was- given for the Plaintiff for fo.1353, 
thefe Caufes, 

1. Becaufe the Names of the Suitors be- 
fore whom the Court was held^ were not 
named. 

2. Becaufe 'twas not alledg'd that any 
Plaint was entered i and for that feveral Ca- 
fes were cited to be adjudg'd accordingly. 

;. Becaufe a Recovery is pleaded againft 
the Husband only, where the A Aibn was 
brought againft the Husband and Wife ; and 
tho' 'tis afterwards alledged that they were 
both convi<5ted, yet that will not aid the 
former infufficient Allegation. 



i^ 



Meiler verfus Hocking. 
Hit. 2 er 3 J AC. 2. Rot. 445. Cl\ff. 

COVNT for taking a Cow^ &c. and detain^ fo. 1353. 
ing it 8 Hours. Bar, That Car. 2. was 
feijed in Fee of the Manner ofH. ifi Right of the 
Dutchy of L. and by Indenture under the Dutchy 
Seal granted /^ J. S. aU Efiraies within the faid 
Manner for 3 1 Tears \ whereby he was fojfeffed of 
all Efiraies^ &c. That the Executor of the Ex^ 

ecutor 
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€ru'or ofthefajdj, S.beirjg foffejfed^ &c. Juven- 
ca prasd* came within the faid Mannor j wh^re* 
Jorey &c. Demurrer^ &c. 

fo. 13515. An Exception was taken to the Bar, be- 
caufe the Indenture under the Dutchy Seal 
was nit produced in Court ,• fed non alUcat\ 
becaufe no Advantage can be taken of it, 
but on a fpecial I>emurrer, Jevens v. Har^ 
ridge & Ux^ i Saund. 8,9. I Sid. 508. fame 
Cafe. But yet the Plaintiff had Judgment, 
becaufe the Bar did not anfwer the Decla- 

-r ration ; for that is of the taking ofFacca^ and 

the Juftification is of the taking of Jwuencj^ 
which is an Heifer^ which never had a Calf; 
whereas the Word Vacca alway fuppofeth the 
contrary, and they are alway diftinguifli^d 
in Pleading, 



Gierke verpi4 Johnfoa & al\ 

PJiH. 2& ^Jac.i. JRot. 191 3. C. B. 
fo. I -^ 5 5. f^OVNT for fever alTrefpaffes in trvoClofes caWd 

V-J Brickling Clofe^W Great South-field in 
Snape and Frifton. Bar, Judgment hy De- 
fault tigainfi one Defendant as to part of the Tref- 
pafs'^ to the Rejidue they plead, that the Plaintiff^ 
wasfeijed in Fee of the faid Clofes ^ that the faid 
Clofe calCd Bickling adjoin d to a Common Field 

in Snape and Frifton, called the Common ; 
that the Plaintiff^^ &c. ?.. tempore cujus, &c. 
have repaired the Fences \ that the Defendant H. 
jvas feifed in Fee of the Mannor of S. and thkt 
he^ fee. a tempore cujus, &c. hakje had Com- 
mon of Pafiftre in the faid Field^ &c, wherefore 
they put the Cattle in the Declaration into the faid 
Fieldy and they efcaf^d into the Clofes in the Decla^ ' 
Vol. II. ' ration 
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ration for want of Inclofwrt^ per quod they en-- 
ter^d^ &c. ^(i drove them aiiti RepUc*, de In- 
juria fua propria, with a Traverfe of the Ef(^ape 
modo & forma. Demurrer, &c. 

1. It was held by the Court, that the Bar fo. i J59. 
was ill, bftcaufe the Prefcription for Com- 
mon vas not for Cattle Levant and Couch- 
ant. 

2. That the Traverfe of the Efeape of the 
Cattle for want of Enclbfure, was good ; 
but then it was objeded, that the Trefpafs 
fuppof&d by the Writ is in the time of Kinj 
Janms^ for it concludes contra facem fuaWy an< 
the Trefpafs in the Declaration is fuppofed 
in the time of King Charles IL and that was 
hdd a material Variance. And for than 

*vide 2 £. 4. 24. a^ i RoUs Rep, 2^9, Nojf 97. 
I Sid. 2y J. vide alfo 2 Ven. 49. Aiajfingburne and 
Durrani's Cafe. But after the Writ it felf was 
fliewn the Plaintiff had Judgment, 



Atkinfon verftis Hunter. 

Vafch. i Ja.2. Rot. ^^9. C. B. 

CO UNT for killing a tame Doe. Bar, TlAt fo. 1 3 59, 
he was pojfefi of twenty Acres of Land in iPa- 
roch* de R. praed'/ir a Term of Tears unexpired; 
and fo poffeffed^ a wandering Doe came into thefaid 
twenty Acres y and he^ not knowing the faid Doe 
was tamcy killed it. Demurrer, for that the 
Plea amounted to the General Iffue^ and is uncjsr- 
tain, &c. 

The Court enclined co be of Opinion that fo. 13^1. 
the Plaintiffs ought to aver in their Count 
that the Defendant knew the Doe was tam^ ; 
fpr if he did not know it^ they encli«ed that 

he 



i 



570 Trefyafs. 

he was excufable. But it was afterwards or- 
dered that the Declaration (hould be fo a- 
mended^ and that the Defendant (hould plead 
to it Non culf. 



1*- 



Osborne verfus Sture. 

Trin. 2 Ja^ !♦ Kot. j02» C. B. 

fp. i3(5f . f^OU NT for breaking bis Stable at tbt Parijh 
V^i ^/Newton Ferrers, and taking a Geldings 
"whereby he loft it. Bar, That P. Sture the De- 
fendhnis Grandfather^ was feifed in Fee of certain 
Lands ^ Sic. and by Indenture demifed them to Do-* 
rothy Edgcombe, habend' to her^ her Executors 
and Afjigns for 99 Years ^ ifjhe and one Margery 
Upton Jhouldfo long livcy yielding after the Death 

of the faid Margery and Dorothy fuum rel 
eorum. optimum Animal, or 40 s. in lieu there^ 
of i Provifo that no Heriotjbould be faid after the 
Death i>/ Margery living Dorothy ; that the Re* 
verfion by feveral Defcents came to the Defendant ^ 
that the faid Dorothy took to Husband the now 
Tlaintiffand died ; and afterwards Margery ditd^ 
per quod, &c. Whereufon the Plaintiff after 
Oyer of the Indenture of Leafe Demurs^ andjhews 
for Cauje^ that it doth not appear that the Gelding 
was taken on the Premijfes demifed. 

fix n66. The Council for the Plaintiff in this Cafe 
ipfifted, that the Plaintiff's Gelding could 
not be taken for a Heriot for theie Rea« 
fons : 

I. Becaufe no Heript could be lawfully 
feifed after the Death of Margery Upton^ the 
lift ctfiuy que vie, by whofe Death the Leafe 
was determia'd. For if an Heriot is referv'd 
on a Le^fe, that's Heriot-Service j but then 
Vol. II. it 
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it oughi to follow the Nature of all Services 
referv*d on Leafe^ mz,. that it be referv'd to 
be paid during the Term : but here the Term 
for 99 Years was determined on the Death of 
Margery Upton^ and therefore nothing could 
be payable after her Death3 ^^ more than if 
Rent Ihould be referved payable after the 
end of the Term j and to that purpofe the 
Cafe of Lanyon and Carver ^ 2 Sann. i6f . was 
cited, where a Leafe was made to J. for 99 
Years, if the faid A. and one B. (hould fo long 
live, and that the Term fliould commence 

fuper mortem C. ReJdcnd^ & folvend* 3 /, in nomU 
ne Heriotti pofi refpeBivas mcrtes A& B. and af- 
ter fi. died living C and conftquently before 
the Commencement of 'the Term j in that £0,1367, 
Cafe it was adjudged that nothing Ihould be 
paid for a Heriot becaufe the Term was not 
begun : and by the fame Reafon, no Heriot 
(hall be paid when the Term is ended. Kelw. 

83,84. 

In this Cafe there was no Reverfion left in 
the Defendant when he took the Heriot, and 
Heriot-Service referved on a Leafe is always 
incident to a Reverfion. Winches Rep^ 46, 47, 

Perhaps Covenant lies by Reafon of a 
Contrad between the Parties ; but the thing 
it felf can't be feifed, nor a Diftrefs taken 
for it. 

This Cafe is not like the Cafe of a Heriot 
due from a Tenant in Fee who holds of his 
Lord by Heriot-Servtce, for there the Te- 
nure remains at the time of the Seifure. Bro. 

Tit. Heriot y. Fitz>. Ttt^. Avowry 81. Rolls Ah. 
Ttt. Diftrefs 6yi. Nu. 8, 9, 10. Co. Lit. 47. b. 
I Mod. Rep. 216,217. 

2. The 
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2. The fecond Reafon was, becaiife thd 
l^laintifF being the Leffee'^ Husband, came 
in only as Affignee in Law; and therefore 
not within the Word (Affigns) mentioned in 
the Refervation, for that's only intended Af- 
figns in the Deed. 2 Rolls Abr. 4^1. Randall 
and Scory^ Cafe, reported alfo in Hetley y 7, 
f8. . 

;. It was alfo faid for the Plaintiff, That 
admitting his Beaft might be feifed, yet it 
could not be feifed out of th6 Land demifed ^ 
and it was fhewn for Caufe of Demurrer, thac 
it did not appear that the Gelding was taicen 
on the Lands demifed. 

In the Debate of this Cafe by the Court, 
it was agreed by three of the Juftices, 

1. That Heriot- Service may be referved 
on a Lcafe for Lives or Years determinable 
on Lives, if fuch Heriot is referred payable 
during the Term : As if a Leafe be made for 
99 Years, determinable on the Death of Ai 
B and C. referving Heriots on the Doath of 
each of them, if ^. dies living Bt and C a 
Heriot is due ^ and that's Heriot-Service, be- 
caufe the Leafe is not determined, but there's 
a Reverfion to which the Heriot-Service 
may be incident. 

2. That fuch Heriot may be feifed, and 
that in any Place, tho' out of the Lands de- 
mifed y vide for that 6 E. '^. '^6. a. TIow.Com, 
96. a. in ManteBsLTid Redfole^s fcafe, 3 Cro. ^89. 
Odybam and Smith\ Cafe, Goldsb. Rep. 189. 

;. That the Plaintiff was an Affignee in 
this CaTe within the Word (Affigns) and for 
that thefe Cafei were cited. Dyer 6. a and k 
Owen i2f . 5 Cro, 26. i And. 123, I24» Goldsb. 
Rep. 189. vide alfo the Cafes cited in the 
Margen of the new Dyer fol. 6^ b. and as to 
• Vol.U. i\^ 
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the Cafe of Scorye and Randall^ z Ralls Ahr. 
4f I, The Report of that Cafe there, is not 
warranted by the Report of it in i Crt?. 313. 

As to the principal Point in this Cafe,i/i:6« 
whether the Defendant might feife a Herio^; 
on the Death of Margery Upton ^ the laft Ce^ 
fiuy que vie^ the Court were divided; for £0.1368. 
two of the Juftices held, that the Seifure was 
well iuftified, becaufe 'twas Heriot-Service, 
and the Heriot was due immediately on the 
Death of Margery Upton ^ and at that Inftant 
of Time th$re was a Reverfion in the Defen- 
dant, and then the Seifure will have a Re-^ 
trofped to that Time. 

But the two other Juflices were of a con- 
trary Opinion ; for by the Words of the Re- 
fervation the Heriot is not due 'till pofi nfor- 
tem^ &c. fo that there was no Reverfion at 
the time when it became due : And to. make 
it Heriot-Service it ought to be incident to a 
Reverfion. 

On this Divifion of the Court the Cafe 
was adjourned to the Exchequer-Chamber, and 
in 'Trinity Term, 4 Jac, 2. it was argued be- 
fore all the Juftiges of England, and then VoL 
lexfen pro ^uer urg'd the faid principal Point, 
that by the Death of the laft Ceftuy que vie 
all Privileges between the Leffor and the Lef- 
fee ceas'd, and there was no Lord and Te- 
nant at that time. 

He alfo made a Queftion, admitting it 
was Heriot-Service, whether the Heriot 
could be feifed ,- for he faid 'twas only cafual 
Service, and therefore there is no reafon 
that it fliould be encouraged, more than thq 
Refervation of Rent or any particular thing j 
as if a Capon be referv'd yearly, yet thq 
LefTor can c feife it : And all the Authqri- 

O tie? 
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ties for feifing Heriots are between Lord and 
Tenant, as Bro. Heriot 2, 6. Thw. Com. Man^ 
fell and Redfoles Cafe, 3 Cro. ;2, 5^89. And 
admitting fuch Privilege is annext to an- 
cient Tenures, yet it doth not follow that 
it belongs to Reiervations by Deed after the 

Statute of quia Emptares terrarum^ &c. 

He infifted alfo on a new Point, 'vtz». That 
by the Words of the Refervation no Cattle 
of any Affignee were liable j for on Oyer of 
the Indenture it felf it appears that the Words 

SLTQ^Tielding and faying after the Deaths or Deceafes 
of the faid Dorothy Edgecombe and Margery 
IJpton, her or their beft Beafi ,• by which Words 
no Cattle are liable except the Cattle of 

Dorothy Edgecombe and Aiargery Ufton^ ov of 
one of them. 

The Refervation In this Cafe creates the 
Duty, and therefore it ought not to be ex- 
tended beyond the Words themfelves, i Infi. 

47. Latch. 99. Sury and Browne^s Cafe, y Co. 
Malloryh Cafe, % Cro. 217. Richmond Titi^, But^ 

cher's Cafe. But it was denied (as he faid) 
to be Law in the Time of the Lord Hale 
(jvide for that i Vent. 161.) But in this Cafe 
he faid that the Words are plain, her or their 
befi Beafi ^ and it (hall not thereby be extend- 
ed to the Afligns ; and if a Rent fhould be 
referv'd to be paid by the Leffee, it deter- 
mines by his Death. 

Object. If it be objeded, that by this Con- 
ftrudtion the Leffor will be barr'd of his He- 
riot by any Affignment of the Leffee ,- 
fp. 136^. JRe/^. There is Remedy by Covenant for 
the 40 s. but notwithflanding the Agree- 
ment makes the Law, and binds both Parties. 
And he cited the Cafe of Randall and Scory^ 
2 RoUs Abr. 45 X. as a Cafe in Point (in 

Vol. II. which 
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1«^hich Cafe the Words of the Refervation 
are all one with the Cafe here) that the Cat- 
tle of the Affignee were not liable, but only 
the Cattle of the Perfohs for whofe Lives 
the Leafe was made. But note^ That is not 
warranted by the Report of that Cafe in 
I Cro. 313. 



«V«*i 



Dale verfus Phillipfoa & d\ 

Hill, i &4 Jac. %. RoP. if }6. C. 6. 

COUNT againfi P. ani T. for breaking the fo. liit. 
Tlaintiff^s Cloje and chafing his Cattle^ and 
taking and driving away other Cattle^ viz. three 
Heifers and a Calf Bar, by the Defendant T. 
That the Defendant P. wasfoffeffsd ofthefaid three 
Heifers and one Calf and that the Vtaintiff unjufily 
took them out of his PojfeJJion ; whereupon the D$^ 
fendant P. made complaint to the Sheriffs who made 
a Warrant to the Defendant to replevy ^ &c. where^ 
fore he enter d into the f aid Clofe and chased the faid 
Heifers^ being among other Cattle in the f aid Clofe ^ 
&c. Demurrer, &c. 

The Plaintiff's Council took thefe Excep- fo. 137*; 
tions to the Bar : 

1. Becaufe 'twas not therein faid that the 
Defendant VhilUpfon was poffeffed of the faid 
three Heifers and one Calf, ut de bonis fuis 
fropriis. 

2. That no Place was allcdg'd where the 
Complaint to the Sheriff was made, nor 
where the Sheriff's Warrant was made. 

;• That the Defendant ought to have 
pleaded that the Warrant was in Writing* 

O 2 But 
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But none of thoreExcq)cioos were refolv'd 
by the Court ; for it was agreed^ that the 
Declaration was ill as to the chafing the 
Plaintiff's Cattle firft mentioned in the De- 
claration^ becaufe the Species of the Cattle 
fo chafed was not ihewn ; and therefore the 
Parties agreed to amend on both fides. 

But another Exception was taken by the 
Court, wz,. That by the latter Part of the 
Declaration the Plaintiff complains of the 
taking and driving away of three Heifers^ &c. 
ipfius yobannh DaUy and the Defendant jufti- 
nes the taking and driving away of three 
Heifers^ &c. of the Defendant PbilUpfon^ and 
fo the Declaration as to that was not an- 
fwer*d, and that without doubt was a fatal 
Exception; for he ought to have pleaded 
noncul^ to the'taking and driving away of 
the Plaintiff's Cattle. 

Palmer verfus Barfoot. 

Hilt. i&4jac.2. Rot. 1832. C. B. 

fo. 1374. f^ ^ U NT for an Ajfault^ ^c. and takings &c. 
V-J 1000 Spiced Cakes at Weftminfler^ at 
two fe'ueral Days. Bar, non culp' to all except 
the takings &c. of the Cakes ,• and to them he 
faith y that there is a Cu^om within the City ofh. 
to eleil and {wear yearly y futh a Day^ in the Hall- 
Mote, fix Fteemen of the Company (>/ Bakers, to 
he Foreign Takers to fupervife all Spiced Cakes 
and Bread brought to the common Markets by any 
Foreigner y and to fiife and fend that which is bad 
to the Prifonsy &c. That he was eleSed and fworn 
a Fore^fli Taker, and that- the >Tlaint iff being a 
Foreigner brought the Cakes in the Declaration to 

Vol. II. ^' the 
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the Stocks-Market, and on InJieBion be found 
them infufjiciently haltd ; wherefore be juftifies the 
feifing the Cakes, and tra'verfes that he is guilty 
at Weftminfter, or out of the City^ of at any o^ 
ther Time. Demurrer, , &c. 

Thefe^ Exceptions were taken td this fb.^37*. 
Plea. 

1 . That the Defendant ought to have tra- 
verfs'd that he was Guilty, &c. out of the 
Markets of London. 

2. That the Cuftom is alledg'd to chufe fix 
Bakers ^iccznA then it's (hewn that he himfelf 
was chofen to be one : But it^ not (hewn 
that any others were eleded. 

;• The Cuftom is alledg'd to be, to feife 
Bread ill baJid^ and he juftifies the feifing of 
Cakes ^ fed non aUocat\ for fer Cur Cakes are a 
Species of Bread. 

4. Becaufe lie fays in his Plea, that on In- ^^ j^^^y 
fped:ion he found the Cakes were infuffici- 
ently bak'd ,• whereas he ought to aver in 
Fad: that they w^re infufficiently hak'dj and 
that was held a good Exception fer tot* Cur\ 
and for that vide Sir Baptifi Hicksh Cafe, 2 
Cro. 590. and forthat the Plaintiff had judg- 
ment. There was another Fault in the Plea 
(as it feems) fciP that by the firft Part of the 
Plea the Defendant takes upon him to jufti- 
fie the Trefpafs at both Days, but makes no 
Juftification of the Trefpafs the laft Day, 
but in lieu thereof takes a Traverfe that he 
is Guilty at that Day, which is repugnant j 
but as it feems he ought to have pleaded at 
firft non culf to the laft Trefpafs. Nothing 
was faid by the Court to the firft and fecond 
Exceptions j but Judgment was given for the 
Plaintiff on the fourth Exception* 

O } Osbuftoa 
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Osbufton verfus James & aP. 

Tdfch. 4 Jac. 2. Rot. 468. C. S. 

fe ^T7 ^^OV NT for taking and driving away tw^ 

r-f^^r \^ Umh. 'Bzty That King Jzmcsm. by his 

Lett ers^Patent granted to W. Risby and his Heirsj 

two Fairs within his Manmr of M. Ita quod 

non fint ad Nocumenc' &c. with all ToUs^ &c. 
tofuch Fairs ^ fpeftaiij appenden* five confuer* 

Th/it the faid W. R. died Jeifedj &c. and that 
they defcended to J. his Son and Heir j That the 
Plaintiff* at one of the faid Fairs bought of Perfons 
unknown 600 Sheep and Lambs^ whereby 6 s. be* 
came due for the Toll thereof^ of which the Defen^^ 
dantsgave Notice to the Plaintiffs and then reque* 
ftedhim to fay it to the Defendants Servants to the 
faid J. R. which he refus d to doy wherefore they 
diflrain^d^ &C. Averment^ That the faid Fair is 
not ad Nocuuient* &c. and that the faid Toll is 
reafenable^ and that there is a Cufiom to diJlrain^Szc, 
belonging t ^ fuch Fair. Replic* of the Privilege 
of the Inhabitants of the of Dutchy of L. a tempore 
CUJuSj &C. to be quit of Toll of their Goods emend- 
five vendend', of which he gave Notice to the Dt^ 
fendants. Demurrer^ &c. 
fo. 138©. Thefe Exceptions were taken to the Bar. 

I. That no Toll is exprefly granted by the 
Letters-Patent, and none is due by Law 
without an exprefs Grant, as 2 Inft. 220. and 
other Books are. The Grant here is with all 

Tolls, C^r. fpeBan five fertinen appenden' firjc 

confuet' talibus feriis^ and no Toll is appendant 
or appertinent to any Fair, and it can't be 
faid accuftom'd to be paid at any Fair, ex- 
cept by Prefcription from time whereof, &c^ 
which ought to be averr'd, and the Law 
takes no Notic« of it. " 
Vol. II; a. That 
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2. That it's faid in the Bar^ that the De- 
fendants ceperunt & affortaverunt the faid two 
Lambs for Toll unpaid^whereas they ought to 
have alledgM that they ceperunt & afportaver' eas 
.nomine difiriHionis^ as it's refolv'd on Demur- 
rer in Smith and sleppard'sCzfCy ^Cro. 710,71 1. 
But note it is before faid in the Bar in this 
Cafe, that the Defendants took and diftrain- 
ed the Lambs for Toll. But the Court (ad- 
mitting the Plea in Bar was good) were 
of Opinion that the Prefcription for the In- 
habitants to be quit of Toll was good, ac- 
cording to Smith and Gatewood's Cafe, 2 Cro. 
If 2. And then the Replication and Decla- 
ration being good, altho' the Bar was not 
good, the Plaintiff ought to have Judgment, 
and Judgment was given accordingly for 
that Reafon. 



Rodoway verfus Lewder & al\ 

Pafcb. 4 Jac. 2. Rot, 510, C. B. 

COUNT for breaking and entring bis Houfe^ &• 13S1. 
taking bis Goods^ and ajfaulting him at A. 
Bar, Not'guilty by the Defendant L. and the De- 
fendant P. pleads Not-guilty to the breaking and tn^ 
tring the Houfe in the Declaration y and to the refi- 
due jufiifies by Warrant on a Writ of habere fa- 
cias poffeffionem of three Mtjfuages in H. and 
that he enter d into one of the [aid three Mejfuagfs 
in H, and deliver d TojfeJJiony and by the Command 
of the "Plaintiff in the Ejectment y took the Goods in 
the Declaration out of the faid Houfe and put them 
in the High Way in H. next to the faid Houfe ^ and 
there left them^ and that he requefied the Plaintiff 
to go out ^ See. which fie refufed ^ wherefore he put 

O 4 bis 
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his tiands on the Plaintiff y &c. who thereupon af* 
faulted him^ and he defended himfelf^ &C. quae 
flint idem refiduum^ &c. and tra'uerfes that he 
is Guilty before or after the Retorn^ &C. Replic', 
de Injuria fua propria^ without abfque tali 
caufa. Demurrer^ &c. / 

!b. J 3 84. Firft it was objededj that the Replication 
wasill, and it was forefolved, becaufe 'tis 
only faid that the Defendant did the Tref- 
pafs de Injuria fuajrofria^ which will in no 
Cafe be a good Iflue without the Words abf- 
ijue tali caufa 'y but in this Cafe either the 
Writ of haV facias foffeffion\ or the Warrant 
thereon ought to be travers'dj according to 
Crogate\ Cafe, Co. 8. 

But then an Exception was taken to the 
Bar, 'viz,. that the Defendant TuUen had 
pleaded Not-guilty to the Trefpafs in the 
Houfe in the Declaration, and had alfo ju- 
ftified the Entry into the fame Houfe by 
virtue of the Writ of hah* fac poffejjion ; and it 
not being denied on the other fide, 'twas 
rul'd that the Bar was ill, according to the 
Cafe of Jllen and Browne, i Rolls Rep. 49, yo. 
But it was afterwards difcover'd on perufal 
of the Record, that that Exception to the 
Bar was a Miftake ; for the Defendant had 
pleaded Not-guilty as to the Houfe in Abing- 
don mentioned in the Declaration, and had 
juftified the Battery, &c. by Entry into ano- 
ther Houfe in Hinton by virtue of his War- 
rant, and therefore Judgment was given for 
the Defendant. 

Note^ The Declaration as to the Goods is 
ill, bccaufe the Quantity or Quality thereof 
is not exprefsM. But quare if it is not made 
good by the Bar, according to Fell and Gar» 
Uck\ Cafe, pofiea Pag. 

Vein. Note 
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Note alfo^ That the Defendant TulUn plead- 
ed that he entered into the Houfe in Hinton 
to deliver Poffeffion fecundum exigent* bre'visy 

and that he by the Command of the faid 
Winchefter took the Goods out of the faid 
Houfe, &c. but it is not faid that he deli- 
yer'd Poffeflfion to PTmchefier, &c. but no men- 
tion was made thereof on the Argument of 
the Cafe. 



Gardener verfus Perfton & Chapman. 

Trin. 4 JaC. 2. Rot. 619. C. 5. 

COUNT for ent ring Into her Houfe andClofe fo. 13S5. 
and taking her Goods. Bar, yuflification by 
Warrant of the Sheriff on a Fieri fac' on a Judg- 
ment againft one Dun. Demurrer^ &c. 

Judgment for the Plaintiff, becaufe the fo. 138^. 
Defendants did not appear and plead nee in ^^^^- *'7- 
ferfona^ nee fer any Attorney. 

2. Becaufe they pretend to juftifie the en- jfntes, pag. 
tring into the PlaintifPs Houfe and Clofe Poftesf fag. 
and taking the Goods, which (he alledg'd by 
her- Count to be hers, by virtue of a Fieri 
fac againft the Goods of Dk», and have not 
averr'd that they were Duns Goods j and if 
there had been fuch Averment, yet they fo 135^. 
ought to have alkdg'd that they were there 
by the Tort of the Plaintiff, or fome other 
Matter whereby they might juftifie the en- 
tring the Plaintiff's Houfe and Clofe to take 
them i and for that 'vide 3 Cro, 24^, 246. Taj^ 
lor and Fijhe/s Cafe, ^29. Chapman and Thum^ 
blethorfs Cafe, 2 RoUs Rep. f f. Jliggins and 
Andrews's Cafe. 

Danby 
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and Oldfieli^ antea pag.4,9. and 3 Bulfi. 250, 
2 J I. Elkin and ^^/ers Cafe. 

2. That (as it feems) the Eftate in this 
Cafe granted by the Lord fliall continue af- 
ter the Death of the Lord, if the Cuftom is 
not to the contrary j and for that vUe Roffes 
Cafe, Co. y. i;. where 'tis adjudg'd,that if a 
Leafe be made to A. and his Affigns for his 
Life, and the Lives of B. and C that J. hath 
an Eftate of Freehold to continue during 
thofe three Lives and the Life of the Survi- 
vor of them: And in the Report of that 
Cafe in 3 Cro. 'tis faid, that altho' fuch Leffee 
can't have any Benefit in his own Perfon 
but for his own Life, yet he hath the Refi- 
due to affign it. And in the Report of the 
fame Cafe m Moor %()i. thejuftices are of 
Opinion that if fuch Leffee don't affign it, 
the Occupant (hall have it for the two Lives 
after the Death of the Leffee ; and for that 
vide Moor 8. Cafe 32. But I think that by the 
Cuftom of feveral Manners in the North, 
fuch Eftates have Continuance but during 
the joint Lives of the Lord and Tenant : So 
that by the Death of one of them the Lord 
of the Mannor is entitul'd to a newFine for a 
new Admittance j but nothing of that ap- 
pears in this Cafe. 

fo 159; 3* '^^^ Cuftom is alledg'd to be, that eve- 

ry refpedive Tenant, &c. hath ufed to cut 
down Oaks growing on their refpedive Te- 
nements ,• but it don't appear by the Plea in 
Bar where the Oaks cut down by the De- 
fendant were growing : So that he hath not 
purfued the Cuftom, and that feems to be a 
fatal Exception. 

4. It doth not appear by the Plea, that 
the Defendant had employed the Oaks in the 

Vol. II. Repairs 
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Repairs in a convenient Time after the cut- 
ting them down and before the Purchafe of 
the OriginaL but rather the contrary ,• for 
the Trefpafs is laid 20 July 1690. which was 
7.IV.&M. and the Record is a Record of 
Trin. ^JV.&M. and the Defendant hath ju- 
ftified the Trefpafs the very Day in the De- 
claration i Ueo tjuare.ii the Declaration is not 
ill for that Caule. 

J. The Defendant in the former Part of-I"'''/^fp«ft 
his Plea hath pleaded non culf to the Conver- Goods J?, 
fion of the Oaks to his own Ufe, and hath the Convc/-' 
notwithflanding juftified the difpofing them fion is only 
to the repairing the Barn^ which was his ^? Aggra/a- 
Barn for the Time, which feems to be a Con- ^^f ^** 
verfion to his Ufef, but juflifiable by the ^^^' 
Cuftom, and therefore tju^e if that part of 
the Plea ought not to have been omitted^ 
'viz,. the pleading of non culf of the Conver- 
fion, &c. and the rather becaufe it feems to 
be alledg'd only in Aggravation of Damages^ 
as it was adjudg'd in a Cafe in C. B. between 

Hardal and Smith & atintrat^ Trin^ 12 W.%. 

Rot. 1789. In which Cafe, in anAdion of 
Trefpafs for taking and carrying away the 
Plaintiff's Goods, and converting them to 
the Defendant's Ufe : On a general Demur- 
rer to the Bar, an Exception was taken to 
the Declaration, that two Aftions of two dU 
flinft Natures were join'd in one, which 
ought not to be ; fed non allocatur ; for per Cur 

it is only all edged in Aggravation of Da^ 
mages. And it hath been alfo adjudg'd, that 
if in an Adion of Trefpafs and falfe Iiiipri^ 
fbnment the Writ is general, but the Count 
is of an Imprifonment till be paid a Fine, yet 
that is no Variance,* becaufe 'ci$> only in 

^ K Aggr^ 
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Aggravation of Damages^ and a Confe- '}; 
quence of the Imprifonment^ 
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Cundall verfus Hodgfon & d\ 

Trin. ^W.& M. Rot. 3 14. C. B. 

^ ' 394* f^ '^ -^^ f^^ ^ violent Battery of the Plains 
Vj ^if'^ Cattle primo Septembris^ ; W. & 
M. 2. Count /iw^ lA^ like Trejfaffes y Sept. f/^ 
ter^ inchapni^ &C. 3 Horfcs^ 3 Ojirfir, 3 Cows and 
3 Heifers. Bar, Jufiification far Damage fea^ 
fant in a Clofe calPd Speltriggs hii Freehold^ quae 
funt eadem. Replic' to the firfi Trefpafsj that 
the Defendants de Injuria fua propria, &c. gra- 
viter & immoderate percufler^ &c. and Iffue 
thereupon ; and to the Battery of the three Horfes 
in the fecond Count j the Plaintiff pleads that he was 
feifed in Fee of a Meffaage in Rippon, and tnakes 
a fpecial and an intricate Prefciption for Common 
(for which vide the Pleading at large) And to the 
Kepdne of the Cattle in the fecond County he pleads 
de injuria fua propria, with a Traverfe that the 
faid Cattle were Damage feafant. Several De- 
murrers to the faid fever al Replications^ with the 
Caufes of two of them^ and fever al Joinders^ &c. 

fo. i|pS. Mich. ^JV.& M. Judgment was given for 
the Plaintiff niji^ &c. as it is faid in the Court- 
Book ,• but I am pofitively informed by the 
Attorneys on Record of both Parties, that 
the Judgment pronounc'd by the Court was 
for the Defendants, and that the Attorney 
for the Defendants had received Cofts taxt 
by the Prothonotary thereon. But admit- 
ting Judgment was pronounced by the Court, 
yet the Opinion of the Court could not pc 
coUeAed thereby ; becaufe the Defendant's 
Vol IL havii^g 
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having demurr'dj Judgment by the Gourfe 
of the Court is to be given againft them if 
no Council appears for the Defendants to 
Argue the Demurrer ; and as ic appeared by 
the faid Book no Council then appeared for 
the Defendants. But I was informed by the 
Plaintiff's Attorney, that altho' feveral Mat- 
ters are fhe vvn for Caufes of the firft Demur* 
rer, yet that was only to amufe the Plain- 
tifFj and that the fole real Caufe was, be- 
caufe as to the firft Trefpafs the Words (apud 
Riff on fraJ^) were omitted in the Replication 
to the firft Trefpafs. 



Huftler verfus Raines. 

Trln. ^W.& M. C. B. 

CO TINT for breaking bis Houfe and Clofcy & fo. ii99« 
inter alia for taking and carrying away a 
Load of Pofis. Bar, That the Houfe is calTd 

Raines Houfe, and the Clofe Raines Clofe, bis 
Freehold^ &c. Replic', de Injuria fua pro- 
pria, &c. with a Tra*verfe that tbe Houfe and 
Clofe were tbe Defendant's Freehold^ and thereupon 
demands Judgment, Demurrer, for that the 
Flaintiff bad not affignd any Tlace de novo where^ 
in the faid Trefpajs was done^ nor bad aUed^d tbe 
faid Trefpafs to he done in tbe Place in tbe Defen- 
dant's Bar fpeciffd. 

The Defendant's Council infifted on two fo. 1401- 
Exceptions. 

I. That the Plaintiff ought to have con- 
cluded his Replication ad Patriam^ and not 
within a Traverfe ,• for his Replication don'c 
contain any new Aflignment, for that al- 
ways alledges, that the Place mentioned in 

■ . 

It 
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It is aP ijuam in harra ; but he agrees with the 
Defendant, that the Place alledg*d in the 
Bar is the truePlace where the Trefpafs was 
done, and which is in Controverfy between 
them ,• and then the Bar is not to be taken as a 
common and fiAicious Bar^ but as a real Barj 
and the Parties ought to demean themfelves 
accordingly in pleading, and that will fully 
appear (as I conceive) by the following Ca- 
fes, which for Brevity fake I will only name^ 

3 Cro. 812. Prettimans Cafe, Cro. Eliz,. 492. 
Crouch and Freefions Cafe, Pop, 109. Fennor^ 
Cafe, I Jones^ Downe and Smithurfi^s Cafe, 
Cro. Car. 384. King V. Coke ; and if it be fo, 
then it will follow, that the Replication 
fo. 140a. with a Traverfe, as here, is ill ,• for it ought 
to conclude thus, viz,, that it was his Free- 
hold, and not the Defendant's Freehold, Et 

hoc petit quod inquirat^ per patriam : And fo are 
fix Precedents in Rafial Tit^ Trefpafs en Franks- 
Tenement I, 2, 3,7, 8, 10. Jjhtons Entr. ^04. 
and in II H. 4. 90. a^ liTue is taken accord- 
ingly by Rule of Court, and vide for that 1 1 
H. 4. 90. a. 

Another Exception was taken, that in the 
Replication before the Traverfe, the Tref- 
pafs in taking and carrjfing away v- a Cart^ 
Load of Pofts is omitted, and that was held 
to be an incurable Fault, and the Defendant 
had Judgment : for by reafon of that Omif- 
fion the Plaintiff had not maintained his 
whole Declaration. Lutwycbe vrzs ofCoun* 
cil with the Defendant, Girdlerpro ^er\ The 
Judgment was given Mich^ ^W.&M. Vide 
another Cafe between the fame Parties, pe^ 

fiea Pag. 

Vol. II. Cade 
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Cade verfud HiUary & al\ ' 

Hill. jW.%. Rot. 127;, & 1274. C. S. 

Co U NT for taking 40 SA^w. /^»^ 20 fkcapf &• H^i* 
Leather^ Sic. Bar ^a ;>tfrt nori culp*^ /^ 
io /i&e Refidue Jujlification by force of the Statute 
of I Jac. I. cap. 22., concerning Tanners^ &C^ 
Demurrer, &c. 

Thefe Exceptions were taken to the Plea ^- H^^S 
in Bar. , 

1. That the Statute is mifrecitqd ; for tlic 
Plea is, that the Statute of i J^c r. was made 
at a Parliament held the 19 March in the faid 
Year^ whereas the Statute was maqe at a 
Prorogation of the faid Parliament to the 
faid 19th Day of March ^ at which Day the 
faid hdt was made, and therefore the faid 
Ad.ought to be pleaded as an Aft made ac 
the faid Seflions of Parliament, as the Cafe 
of Ford and Hunter^ 2 Cro,. in. and Co. 4. Infi. 
27. and feveral other Books are. 

2. That the Statute requires. That Sboet^ 
&c. fiiould befmd with good Thready well twiftea 
and ivaxed^ and in the Plea 'tis faid cun^ bono 
filo bene applicat\ inftead of filo bene toirto. 

3. That' the Statute is, ^^uod nuUa p^fond fo, i4faj 
ijua occuparet Mifterium Calcear* Angl* of a 
Cordwainer or Shoemaker, facerei^ &c^ an^ 

it is not averr'd in the Plea that the Plaintiff 
it the time, (^c.-occupai/it Mifterium^ &c. 

4. That the Declaration is tfasit the 
fendants cepers$nt d^ afportaverunt..c£ctoi frief^ 
and the A<a, Varagr. 32. is, that if the Search-i 
txi 6n their Search fugrd any Shoes mddfi^ a- 
gainft the faid hSt; . they may feifo: atdi r^ 
caiiithem tiH they are try'4 by:theTi:yers 

P .iftpfpcknt^ 
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appointed bv the Ad ; and it is only faid by 
the Plea^ that they on their Search found 
that the Shoes were infufficiently made3 contra 
farmam & effsitum Statut' f^^^y whereas it 
ought to be averr*d in Fad, that they were 
iniufRciently made \ and it ought alfo to be 
(hewn what was done with the Shoes after 
the Seizure. The Plaintiff had Judgment ; 
but whether for all the Exceptions^ or on 
which of them in particular, I can't certain- 
ly fay. Wri^t the Kinj^s Serjeant was of 
Council with the Plaintiff, Lutwjch with the 
Defendant. 

Nohi, It hath been refolved in the Cafe 

of Ja^ues and Chandler^ which Anfrai Mich* 

9 JV. J. rot. }79. C. B. that the faid Statute 
is a g^n&ral Law. 



Walker i/erff^s Freeby & Holncies. 

Hill, y W. 3. Rot. ;42. C. B. 

fe. 1410. ^^OUT^T for taking and carrying, (nvaj a 
V_/ adding andMare^Szc. Batr to aU^pvxtcr the 
taking and carrying away ^ilC. non Culp' and that 
they ju/Hfie hy the Sheriff's Warrants on three feve- 
rat yy dgments in the County-'CoHrf. Demur- 
rer, &c. 

fe lAf t Thefe Exceptions were taken to the Bar 

10.1413. 'jp> r 

lii this Cafe : 

I. /Jh?tit is faid that the firft Plaint was 
levied WiQ^* WiUielmi OoUins nnp^r Vic\ where- 
as it ought to be ad Cur WiUielmi CoUins adtunc 

a, Tfa» the Allegattos^ that aft^r the 
Plaints »Mi before thi Jpdgmetits, taliter fro^ 
€effnmfide,&Ci was not good ia a Couaty- 

yolJI. Court, 



»*%. 



«^ 



Trefpafs. . 5jr 

GoUft, a Joftes iSy . tiHthnd verfus Michel^ ad- 
judged on Demurrer that it is ill if the Pro^ 
ceeaings in an Hundred-Court are fo plead- 
ed. 

3. Becaufe ^tis faidj that the Plainps were ♦ 
levied ; For Caitfe^ of Adion acciru'd within 
the Jurifdidion of tW Court : But no parti^ 
cular P4ace is alledg'd. 

4. Becaufe ho i)articular Place is alledgM 
where the Sheriffs Warrant was made, and 
that is ifluable^ i Rolls Rep. 11 f. Milton and 
Dod\ Cafe; where 'tis refolv'd that the Place 
where the Warrant of a Juftice of Peace 
was made ought to be aliedg'tl, - and io is 
14 H. 8. 16. a. wr toi Cur\ 

5. That the bhefiff*s Warrant ought to be 
direded Ballrvls Vi^^ and not to fpecial Bay- 
liffs, as here, as appears by the Precedents in 

I>aUon\Q§c€MfSbtri§iAr\^. . ■•> . 

6. That on a Ltyari out pf . the County- 
Couf t, the Goods can't be faldj buir they 
ihall be only taken .as^^ DiftreCsj- aqdput in- 
to a Ppund, Br. KxtcuC .80. D^ton 41^. i|nl^s 
there be a Cuftom, po fell ^em j >tid if there 
was, the Defendants ought <o ajUiedge it j 
Vii/ti^^^x.Kttliv4y\o(>y,^. 

7/ Becaufe the J>v#rJ is to l^yy the yio^ 
ney it tmis & catsUis^ whereas it ought %o 

Judgment was giv4E^ for the Plaintiff, h^t 
for which of thefe Exceptions the Cpttrt did 
joqt declare. But jp0ii/e/ Juftice. gfi^ye this An- 
iwer to the hrft Exception, 'vjsu that it was 
faid that thcPlaint wasjevied s4 Cisr fyilUelmi 
Collins^ whereby *tis irpplled (bft( he wa,s then 
SJae^iff. And tp^ the fourth J^icc^ion ho 
Tiatul^ that the VP^arnim lijir^s ^m^^f^ in tlje 

Owurt^hen Juig«eflt .^K»s»twa M^kM 

Pi /!/./aid^ 
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faid, fiiper quo quidem ^udiclo ad frofteiition 
^uer^ foftea jciP eijJem die dr anno prad^ WillieL 
tnus Collins adtunc Vif? &c. fer quoddani Warran^ 
fo.iAi4. tumfuumy and thereby, k fhall be intended 
that the Judgment jvas given, and the War- 
rant made, all at one Time and one Place. 

Nbff, That as to the fccond Exception, It 
had been of lateadjudg'd, that the Proceed- 
ings in fuch Inferior Courts may brp pleaded 
by a talittrprocejfumy &c. And 'vidt for that 
Law 2nA Robinfon^s Czk^' 2 Mod. Ref. 102, 

and i^^.Higginfon and A&mVs Cafe. 

. .} — ■ . ' ^ y ' l 'l i 

Huftler verji^ kaines. , . ' 

Pafck ^Wl 3. R^otl 398: CB. 

lb. 1414. /^ O UNTforfeveral trtffaffis^ ani inter alia 
VJ f^ ireiking bi^Clofes called Huftler'/ Fore- 
gai'th andlAtihzm Clofe, &c. Bar, non ciilp* 
to Patty ^nd to the Rejidue be fkads 'a Judgment for 
the Defendant in another ASlion for the fame Tref~ 
'^fa{s\ and avers the Identity of the Caufe of Affion. 

Demurrer^ &c. * ;; 
ib.1419. i>w»x, of Council with the Plaintiff in- 

fifted, thiait the Judgn^ent in the former A<fti- 
•cn 'v^as tiot any Bar in this Aftion, bftcaufe 

there was a^ fpecial Caufe of Demurrer in 
'^iHeifettiiBr^Aaipn, f6r that the Plaintiff had 
^ riot 'Bftftdfe^iiy new Aflignment whereby he 
' had BgrSed'ihat thfe Tref^fs was made in 

the fame' Houfe aHd the fame Clofe men- 

fiottd in the Bar, vPi^.' kninet Dwellitig-ibouft 
and Ratnet f^e^ \\ii\ Fi-e&^old ,* arid there- 
fore thiB; Plaintiff ih hil KipHcacion ought 
• not to have concluded with tt;Traverfe^ that 
the l^\£t and Oofe Wcir^^^e Defendant's 



Freeljold, with an Averment Et fioc pam\efi 
wrificari ; but Qught^ to have pkadM t^'at it 
was his Freehold, and not the FrQehpl^ of 
the Defendant Et 4^hocfqn fefuferfdtri^m^ as 
was aliedg'd by .'the. Defendant*? CounciL 
And he agreed that the Trefpafs ftiall be in- 
tended to be done in the Places mention'd 
in the Baf3 becaufe nothing was faid in the 
Replicatioja to the pgntrary. He further faid, 
that in the former A^ion there >^as a Dif- 
continuance \ for the I^aintifFin the Induce- 
ment to the Trav'erfe in (lis Replication, had 
omitted a Cart^Loaj of Pofts and otberThings^ 
which were mentioned mhisDeclarationiBut 
he faid that thofe things were but 5%, and 
nothing to the Merit or Matter of the Adi- 
on, and therefore the Judgment in that for- 
mer Aftion (hall be? ho Bar in this latter A- 
<aipn ; ■ aod for thai he cited O. {. ;2. Robin^ 
fonsQkfe^ 3 Cro. 667, 66$.. Sir Humphry Fer- 
rtfr's.Caf^, Co. y. 29. Piggoti's Cafe, and Ingram 

and Bra/s Cafe, wh^ch Cafe is now report- 
ed in his 2 Rep. 218. atjd in i Vent. 5 14. by the 
Name of Tothil ahd^Ingraw^ and Lepping and 
Kedgevm\ Cafe, i. Mod. Rep. 207. 

He alfo faid, that ,the Declaration in the 
former Adion was for a Trefpafs in Raines 
Houfe and Raines Ctofe^ and the Declaration in 
this Adion is for a Trefpafs in Huftkrs Farm- 
Houfe^ and in two Clofes caird Huftkrs Fore- 
garth and Linham Clofe^i ^^^ things fo differ- 
ent can*t be averred to be .the fame. 

'Tvi^as argued on 4he other fide, that the 
Bar in the former Adion was a good Bar in 
this,' and Tor that he cited Ferrers Cafe, Co. 
6. where 'tis f efolv'd generally, that when 
one is;barr'd in a perfonal Adion,on Demur* ^ , 

rer he is barr'd as to that or the like Adion '^ ^p 

Pj for ^ J 
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for Er&j arid fo \sCo.6.[a6. /lifegwi's^Csfe. 
And he laid that Rohlnfo^'s Cafe Was for. him ; 
for it was there adjudged that the 6t'ft Ad:ion 
was no Bar to the fccbnii^'1>ec!auf^^y*the 
Judgflt^'t in the former A<ait)n the Plalntitf 
was tari**d as to, the Adi6n 6f the Writ^ fdf 
tol>ave any Aftion ' as Adttiiniftrator, and 
becaufi? he had olnly Witebli'ceiv'd his A- 
iSdon ; whereby 'tiis iniinlleS, that if the for- 
mer Ai^ibn be not mircpiiceiVd, that the 
Judgrtifent in the former A<iMon fbill be a 
Bar whatfpever the CJaufi thereof be,' And 
^y j^io. as to th^e Averment, be ft id j that tne Aver- 
ment well lies, {ofClai/um efi noijiencplte^i^ 
^um^ as Tifcit is, 4 H. 6. ti. . 
This C^fe ^zi argued \h Trm t§f m,' -^ W. 

3. by Lutwyche Pro ^uer^ and by Girjfpr pro 

Def (the preceding Argument being in Hill' 
Term before) and then the Court •t(><Jk time 
to advife, but no Judgment is entered 06 tlie 
Roli, and no Rule is to be found' for any 
-Judgment. But (as I apprehend) the Opi- 
nion of the Coijrt was with the Defendant ; 
and I am well affured that the Opinion of 
P(?W Juftice was fo, for oii one pf the faid 
Arguments he declared his Opinion to be fo j 
and he mentioned the Cafes before-cited on 
the part of the Defendant. And as to the 
Oafe of Leppin and Kedgiwin^ i Mod. Rep. 207. 
he faid, there was no Cafe in Liw like it, 
«nd therefore, as it feems, that Cafe wa^ not 
J.aw. He alfo (aid that the Averment was 
good, 

jyb/f. That Levinz, in the Objedion taken 
by bim as to the faid Averment, faid, that 
the declaration in the former A&iori Was 
for breaking the Plaiijtirs Houf^ afldlCldfe 
faird Raines DwcHlpg-iottft and 'Kainei 0ofe^ 

VolIL ^ but 
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but that is not fo ; for it was for ttreaking his 
Clofe and Houfe without Name^ as appears 
by the Plea in Bar^ wherein thofe Names are 
given to the Places where, &c. But never- 
thelefs (as it feems) it is agreed by the Par- 
tiesj that the Places where, &c. were fo na- 
med becaufe the Plaintiff did not contra* 
di<ft it by faying that the Places where, &c. 
were aP qudm in ban. 

Note alfo^ That in the Englljh Preface to 
Co. 8.fo. ^.b. it is faid, that in peribnal AAi-. 
ons concerning Debts, Goods or Chaittels, a 
Recovery or Bar in one A<%ion is a Bar to 
another, and thereby there is an End of 
the Controverfy. 

And as to the Averment in this Cafe, 'viJe 
Hudfons Cafe, Co. 4. 43. but the Cafe is more 
largely reported in i Leon. ;i8, 319. Vide al- 
fo Lecbmere and Toflad/s Cafe, * i Vent. 1 69, 
170. where ^tis faid to be the Opinion of the 
Court, that on fuch Averment as in that 
Cafe, the Averment may be tra^ers'd if the 
firft Acftion be miftaken ; and fo (as it feems) 
it might have been in this Cafe. 

When a Judgment in one Adion fliali be 
a Bar in another, and how the hrft Judgment 
in fuch Ca(e ought to be, vide 3 H. 4. 2. 
fla. II. 3 H.4. II. fla. i;. 3 H 4. 18. pla. 1. 

Co. 8. 62. b. & Not a. Vide the Other Gale 
between Hufiler zn^Rainesy antea P^Jjf.fSy. 



* The Original is (bf but it (eems to be milprinted, 
for thac Cafe is in Ven, 2. J 6^, 170. 
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Catlin ver/ns Milner & Vx\ 

Trin. 7 W. 3. llof. 121 j. C.B. 



fc. 1411. f^OUNTagainfiBzron aniVtm^^ for hreakr 
V^ i^g ^^^ ^ntring bis Clofc at S. and tdkirli 
and carry ini away his Goods. ^ and detaining the 
TojfeJJion of the Houfe^ &c* l^ar, to all except the 
l^reaking and entring the H^ufe^ and taking arid 
carrying away the Goods Non C\j\^*j and' that they 
jufiifiepy Difirefsfor Heni referud on a Leafe made 
by the Paron to the Plaintiff, fleplic*^ That the 
Feme after the Difirefs ujed and fold the Goods. 
Rejoinder^ which is a Jufiification by Farce if 
the Statute ^/ 2 W. & M- C^p. f . which gives 
Authority to fell DiftrejfeSy &c. DemurTCr^ for 
that the Matter of the Rejoinder is a fubfe^uent 
Matter^ not fortifying the Bar^ but is a Departure 
from it ^ and buaufe the Matter in the Rejoinder is 
fupfos'dto ^e fecundutn formam St^thtij and 
the Matter in the Bar isfuppos[d to be f^Ctindum 

communem Legem. 
[ fo. 1425. Thefe Exceptions were taken in this Cafe 

^ \>y the Plaintiff's Council. 
Pica that the' i. To the Bar ; \yherein it was pleaded. 
Baron is fci- that the Defendant John was feifed in DomU 

iii iTiur ^'^^ ^"^^ ^/ ^'f^'^' ^^ ^^^ "^^^^ ^" ^^^ Decla- 
. ; ' ration, in t.he Right of Mary his Wife, Which 

is not good Pleading i for they a^e botji fei- 
fed in the Right of the Wife, and fo art 
' all the Precedents. 
FmTple^ 2, Exception to the Bar was, that by the 
{iwlfi>jf wif ^declaration the Defendant Mary the Wife 
/«»rr«rwhcrc is only charg'd to be the Trefpaffor, and yet 
the Feme is both of them as to all the Trefpafs prater^ 

wiA thc^ ^^* '^^"^e J>lea4ed quod ipfi non funt inde culpa- 

Trcftafs V« ^'^^-^i^^^ (o^hey haY<<f pleadedNi?» culp^o the 
: ' / ypl.n. detaining 
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detaining of the Poffeffion of the Houfe^ and 
that is ill Pleading after Vwdid ; and fo 'tis 
kdjudgM httWCtn Cox zna Crafnel^ 3 Cro, 883, 
which Judgment was affirm'd in a Writ of 
Error, as appears io 2 Cro. y. 

3. Exception was to the Rejoinder, that What ftall 
it's a Departure from the Bar ,• for the Bar i^^^^^. ^^^^' 
to be intended a Juftification by the A.utho- 
rity of the Common Law only, but when 
the Plaintiff hath avoided that, then the De- 
ifendants refort to the Statute of 2 «^. e^ M. 
Sejf.i. caf y. to aid themfelves, whereas they 
ought to have alledg^d that J^atter entirety 
at firft in the Bar; and to prove that theCale 
of 2 1 H.j.i^.b. was Qitcd, where in Debt 
for Rent the Plaintiff, declared on a Demife 
made to the Defendant by his. Father, yield- 
ing Rent, &c. and that the Reverfioo de- 
fcended to him, &c. And the Defendant 
faid, that his Father and others were feifed 
to the Ufe of the Father, and the Father de- 
mifed to him, abf^ue hoc that the JReverfion 
defcended to the Plaintiff: And it was re- 
folved that the Plea was good, becaufe the 
Declaration was of a Leafe at Common 
Law, which being avoided by the Plea, can'c. 
be made good by the Replication ; but the 
Plaintiff ought to have declared on the fpp- 
^ial Matter at firft. And Co. Lltt. 304. </. 
was alfb cited, where it is put for a Rule, 
that when a Man in his former Plea pleads fo-H^^- 
an Eftate made by the Common Law, in the 
iecbnd Plea regularly he fhall npt make i^ 
good by an Ad of Parliament ; and for that 
Point 'vide Mole and JVallis^s Cafe, i Lev. 8r. 
and the fame Cafe is alfo reported in i Sid. 
iAz. and 1 Kek 376. 

4. Ex* 
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4. Exception was to the Rejoinder^ 'viz,. 
that it is alledg'd in the Rejoinder that the 
Goods were appraifed by three feveral Per- 
fons fwom by the Conftable, whereas the 
Conftable is authorized by the Statute to 
fwear but two, which two only fhall be 
Appraifors j and admitting that the fwearing 
of two was good, and that the fwearing of 
the third Perfon was void, then the third 
Perfoh ought not to have intermedled, and 
the Defendbants ought to have pleaded that 
two were fwom and praifed the Goods. 

Little or nothing wasfaid by the Defen- 
dants Council, fave to the firft Exception to 
the Rejoinder, and to that he faid, that by 
the Declaration the Defendant Marj is only 
charg'd with the taking and carrying away 
the Good^, which the Defendants have ju- 
ftified by the Bar, then when new Matter 
is fhewn by the Replication in Avoidance 
of the Bar it is foon enough to fhew that it 
was done legally by Fore? of the Statute : 
But if the Plaintiff had declared of the tak- 
ing, carrying away, ufing and felling of the 
Goods, then the whole Matter of the Jufti- 
fication ought to have been alledg'd in the 
Bar; for that he cited ^6H.6.nj. And it feems 
to be a plaufible Anfwer ; but the Court gave 
Judgment for the Plaintiff on the two firft 
Excepti^ons,being clear, without any Refolu- 
tion of the other Exceptions. Lutwycbe was 
of Council with the Plaintiff, Levinz, with 
the Defendants. 



Vol. II. Stanhope 




Tref^fs. 599 

Stanhope verfns Dawfon & Pearfoi 

Trm. tW.^. Rot. ij%6. C. B. 

CWVNT agaifffi the Defendants far an Jf- ^ H»»* 
fjault^ &C. threatning his Life^ &c. hrtaking 
his ciefe and Heafe in dsverfe Tarts thereof j and 
fever al other Treffaffef i July, 6 W. & M. Bar 
fy the Defendant Dawfon to attj pr«er the /if" 
fanh and Battery and hreaking the Houfe N(MI 
culp*, and thofe hejujUfies by Firtae oj the Sheriffs 
Warrant directed to at his Bailiffs on a Writ de 
Homine rejplegiando r^ replevy one Walter 
JLaycock ts^en and detttirfd by Edward Stan- 
hppc, nifi, &C. whieh Warrant was delivered to 
the Defendant Pcarfoo, one of the Sheriffs Sai" ' 
liffs\ and becaafe the faid Lay cock was elotned 
to the- Plaint iff^s Honfe^ he^ in Aid of the faid 
Pearfon, ^nd by his Commamlj entered the faid 
fJoufoy &c. 7, July, 6 W, & M. and thereupon the 
Plair^iff ajfdHtted him ^ wherefore rnolliter ma- 
nuJ impofuit on the Plaintiff!^ and removed him^ 

&c. Que fiint eadem^ &c, with a Traverfe 
cftbe Time in the Declaration. Replic', de In-^ 
juria fua propria, with\a Traverfe that the De^ 
fertdant entered the Houfe by the Command of the 
faid Pearfon. Rejoinder, thiU he entered by 
the Command of the Defendant Pearfon, &^. 

Demurrer, &c. 

Thefe Exceptions were taken in this Cafe fo. 1431. 
by the Plaintiff's Council. 

I. That the PlaintiiF hath declared of a 
fpecial breaking of his Houfo, and alfo of an 
Entry by theDefendant into the fameHoiife; 
and he hath pleaded Non eulf to all except 
the Aifault and the breaking oJF the Houfe ; 
^nd he juftifies his Ipntry only into the 

Hottfe^ 
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Houfe, and that is not any Juftification of 
the Special breaking of 4iis Houfe ; ^and. he 
by his Plea biNon cutf to all except theAffault 
and the breaking of the Houfe^ ha^h taken 
upon him to juftifie all manner of Breakings. 
f^-H33« ^' That the Writ de Homine refjegiandp is 
conditional^ 'vizj. nifi capA fuii fer f^ecialt fra^ 
aft* diili Domini Regis^ &c. and thea it jQlOuld 

have been averred that. fValter Lajcock (the 
Perfon to be repleviejd)iwas not taken for a-^ 
ny of thofe Caufes memiori^a in the \V^rit^ 

;. That a Bailiff by virtue of a Writ de 
Homine replegiando, can't enter into the^Moufe 
of a Stranger, if the Perfon to be Tepleyied 
thereby is not in his Houfe at that Tinae. 

Refp. I. To the firft Ex,ceptib» the pefen- 
dam's Council ^nfvver'd, t^t the Declara-, 
tion was that the Defendant had broke the 
Plaintiff's Houfe, and alfo. the Doors and 
Windows of the faid Hpufe, and had ente^r'd 
into the faid Houfe. Then when ,the pefen- 
dam pleads Non culp* to all except the AfTault 
and breaking the faid Houfe, and. applies his 
Juftification only j^ the Affaultand Entry 
into the faid Houfe^ th^lDoors thereof then 
beipg open, it would be hard to intend that 
the Defendant took upoi^binifelf to juftifie 
an adualbreakingpf tKe^'Hpufe^but rather a 
breakiijg in Law (which Ipay be juftified by 
an Entry) and that the acftual breaking of 
the Houfe was comprehended v^itbia his 

"Pic?, oi Non culp\ . . . . . t. 

Refp'.^.Jind as to ih?;ifecond Exception it 
was faidt, r that the Defendant need npt.aver 
i\i2Lt Walter Laycock.yi^s not taken for. any of 
the Caufes n^ention'd in the Writ de Homine 
reflegiando; for if he was not guilty of any 

Mi?feafance, it Ihall not be prefum'd that be. 
YqI II. ^ was 
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^as taken for any of thofe Caufes; and 
is is not to be prefumM that he was guilty of 
any Misfeafance^ and therefore if he was ta- 
ken for any of thofe Caufes, it ought to be 
(hewn by the PlaintifF. 

Refp. 3, And as to the third Exception it 
was laid, that there need not be any dired 
Averment that Walter Lay cock was in the 
Houfe at the Time of the Defendant's En-r 
try ; for it was exprefly faid that he was 
eloinM to the faid Houfe, and then it was 
lawful for him to enter into ir, the Door of 
the Houfe being open, to feek for him gnd 
take him'if he was there. 

But then an Exception was taken by the 
Defendant's Council that there was a Dif- 
continuance in the Cafe j for the Defendant 
CO all the'Tfefpsifs except the Affault and 
Battery and the breaking of the Houfe, hath 
pleaded Non calf and. to the refidue tranfgref^ 
fign & infuh* \\t juftifies, fo that by this par- 
ticular Application of his Juftificatton he hath 
excluded the Juftification of the Refidue of 
the Trefpafs ,• for it ought to be only, ^uoad 

rtfiduum tranjgrejjionis ffad. 

And the Defendant's Council took another 
Exception, that if there wa$ not any Difcon- 
tinuance in the Cafe for the Caufe aibrefaid, 
yet the PhintifF by his Replication hath 
made a Difcontirtuance ; fof the Declaration 
is for an Affault arid Blattery, and breaking of 
his Houfe', gnd by his''ReJ)lication he faith 
that the Defendant affatilted and bc'afc him 
Je Injuria fua^ &c^ Ahfijtie bpc that he entered 

into theHonfeby the comii^and o£the other 
Defendaiit ; Whereas lie Qtrgbc'to h^feal- 
ledged in = his Induceti;^enrto the? fiid'Thi- 
irerfc that the Defendant affaultro m^h'eit fo. 143^- 

•»^-^Kim, 
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cdtion is double or trehUy viz. in jufi^ifjing the E»l 
try into the Clofe ; in affigning ah Ajfault other than 
the Defendant had before alledgedj and alfo in tra^ 
wrfing the Ajfault by him acknowledged^ and like* 
'Wife for that the faidTraverfe is fuferfluouSy &C. 

fo. 1437 In this Cafe it was refolved by the wholei 
Court that the Replication was not any pe- 
parture from the Declaration ; for in tranfi- 
tory AAions, as for Battery and taking of 
Goods, the Plaintiff may alledge the Tort 
done not only in another Vill, but alfo in a- 
nothcr County, and the Place can't be tra- 
verft without a fpecial Caufe of Juftification, 
which extends to fome certain Place ; as if a 
Conftable arreft aMan forBreach of thePeace, 
there in an A<ft ion brought againft him for that 
Arreft in another County ,he may traverfe the 
County, but he ought not to ftop there, but 
muft traverfe all other Places, ex6ept the Vill 
where he is Conftable : and fo it is of taking 
of Goods if the Defendant juftifies for Da- 
mage Feafant in another County he fhall tra^ 
verfe as before. But where the Caufe of Ja- 
ftification is not reftrain'd to a certain Place, 
id efi^ fo local that it can't be alledg'd in ano- 
ther Vill, then altho' the Aftion is brought 
in a foreign County, he ought to alledge his 
Juftification in the County where the Adion 
is brought ; as if a Man be beat in the Coun- 
ty of Middlefex^ and he brings his Action 
in the County of Buch^ the defendant can't 
plead, that the Plaintiff aflfetilted him in the 
County of Middlefex J &c. and traverfe the 
County of Buckr ; but he (hall plead his Jufti- 
ficatiOn^ri the County of Bf^cks^ becaule the 
Caufe of his Juftification is good in any J^lace. 
And fo it is in Cafe of Bailment of (^odsj^ 
and other Caifes for trSnfitory things^ x^ 

id 
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In an AAion on the Cafe for Slariderdus 
Words^ which in the Count are alledged to 
be fpoke at Londok^ the Defendant pleaded a 
Concord for the fpeaking of Words in all the 
Counties of England except L,onddn^ and tra- 
versed the fpeaking of the Words in London; 
The Plaintiff replied and denied the Con- 
cord j upon which the Defendant demurred^ 
and Judgment was given for the Plaintiff; 
for the Court faid, that if the Concord (hould fy ^jH;, 
not be traverftj it would follow that by a 
new and fubtle Invention of Pleading^ an 
ancient Principle of the Law (that for tran- 
ficory Caufes of Adion the Plaintiff may al- 
ledge the FaA in what Place or County he 
pleafeth) woiild be fubvened^ i In/t. 282. b. 
In Parawor and Verrold's Cafe, Popham lor. 
where in Trefpafs for an Affault and Impri- 
fonment at London^ the Defendant juftified 
by an Execution on a Recovery in the Courc 
of Sandwich y and traversed ahftjue hoc that he 
was guilty in L. &t. The Plaintiff replied 
and maintained the Alfanlt and Imprifon- 
ment pout in the Declaration, and traversed 

ahfdjue hoc ^uod hahetur alicjuod tale Record^ d^c, 

and thereupon the Defendant demurredi 
And /^^r Cwri^w the Defendant's Plea prima 
facie was goodj becaufc 'twas a fpecial Caufe 
of Juftification which could not be alledg'd 
to be in any other Place, in the fame Man- 
joer as if he had juftified by force of a C^- 
pias dif eded to the Sheriff of another Coun- 
ty than that in which the Adion is brought/ 
or by the Warrant of a Juftice of Peace of 
another' County, which are not like to the 
Cafe of Partridge^ who was beat in the Coun- 
ty of Gloucefier by Sir R Pole and brought his 
Amon in London^ and Sir Hi would have ju- 
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ftificd by the Plaintiff's affauking him in 
the County of Gloucefier^ with a Traverfe 
that he was guilty in L. But it was then ru- 
led by the Court that he could not do fo to 
ouft the Plaintiff" to fue in L. but in that Cafe 
he might have alledg'd that the Aflauk was 
in L. becaufe that alfo was a tranfitory things 
which they of L. will take notice of^ and lo 
he might aid himfelf if the Matter had been 
true. But in the Cafe at Bar (as it is faid in 
that Report of Popham) if the fpecial Matter 
aUedg'd in the foreign County be falfe, the 
Plaintiff may maintain his A£tion and tra- 
verfe the fpecial Matter alledg'd by the De- 
fendant; and fo a Traverfe in fuch Cafe 
may be on a Traverfe, when Falfity is made 
ufe of to ouft the Plaintiff of the Benefit 
which the Law gives him. This Cafe is al- 
fo reported in Moor 3 f o. The Cafe of Ingle-- 
hath ^ndjohnes^ i^Cro.99. was alfo cited to that 
Purpofe, which is the fame Cafe with that 
cited in Co. i Infi. 282. ^. in the Margen 
there. Judgment in the principal Cafe was 
given for the Plaintiff, Mich. SIV.^. vid. 
10 £• 4. :^.a. 

Note^ the Inducement to tlie Traverfe in 
the Replication. 
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Clarke verfus LOckey & aP, 

4 

Trin. ^W.^. Rot. 370 e^* 371. C. B. 

fo- 1439. ^^0 U NT for breaking his Ctofes and entrlng 
VJ into ihem^ pedibus ambulando, trangrefs' 
cum avcriis, taking and dri'ving away his Cattle 
and detaining them till he faid the Defendants 10 1. 
17 s. "^T by one Defendant 'Hon c\x\^\ The others 
to the Treffafs cum averiis jlead Not guiky ; to 
ihc Refidue of the Treffafs they jafiifie by *uirhts>f 
yplIL three 
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three feveralLcv^ivVs on three fever £^l J H^^ments in 
anHundredCourt ^at the Suit of one of the Defendants 
and others ^an^ for the detaining Until ^tcc. they ptead 
that the Bailiff beifig one of the Defendants^ at the 
Ree^ueft of the othtirf took the Cattle and detained 
them for want of Bujers till the Tlaintiffpaid him 
the faid lo 1. 17 s. viz,. 10 1. 10 S. 9 d. for the 
Damages recovered^ and 6 s. 3 d. for his neceffary 
Charges in keepift^ the Cattle, D^murr^r^ &c. 

This Cafe was argued twice, '^iz,. Mich. fo. 1445, 
8, and Hill. 9 /^. 3. and for the Plaintiff it 
was faid, that the detaining the Cattle till 
the Money was paid for keeping them, made 
the Defendants Trefpaffors ah initio. The 
Precept made to the Bailiff did not giye him 
any Authority but to levy the Money recp- 
Yer'dby the feveral Judgments, and he can't 
juftifie detaining the Cattle for any more,and 
therefore the Defendants are Trefpaffors ah 
initio 3- and for that the Cafe of Lefans v. More^ 

green ^ 1 Keh. 65'f. and Co. ir. Godfrcy\ Cafe, 

were cited on the laft Argument (from which 
Cafes, as it feems, the aforefaid Conclufion 
can in no wife be drawn.) 

On the other fide it was faid, that ic 
was a Favour to the Plaintiff that the Bailiff 
did not tmmediatly fell the Cattle at any 
Price, and they were kept tor his Advan- 
tage, that he might get a better Price for 
them ^ and it was very reafopaWf to pre- 
fume that theCattle w-eare put ojut |q be kept, 
either till the Plaintiff could pg^y the Debt io^i^i, 
or find thd beft Chapinan for' t.hem. It^s ^ * 
corifefs'd by theDemurrer^th^t tix9B$iliff ba^ 
paid 6 J. 3 d, for keeping the Cattle^ and tKa^c 
that was a reafonable Price fer. il^l^d there- 
for 'tis highly reafoftable tfeat the P]?iAtiff 
ihould be at the Charge thereof; %vA sot the 

Qa •* Bailiff. 
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Bailiff. And as to what is faid by the Plea, 
that the Bailiff detained the Cattle till^ &c. 
'twas faidj that that was but Surplufage j for 
he might have juftified the taking them 
without mentioning it^ for that was alledg'd 
but for Aggravation of Damages^ and for 
that Evelj and Sloley^s Cafe, i Bolls Rep. 264. 
was cited as an Authority in Pointy and o- 
ther Books are according to it. 

On the firft Argument the Court were 
clearly of Opinion that the Juftification had 
been good without any fpeaking of the de- 
taining quoyfq; But they then ftrongly en- 
clinM, that by reafon of that Addition the 
Plea was \l\^ becaufe that was no part of the 
Execution ; but yet they then declared^ that 
it was reafonable the Bailiff ftiould be facif- 
fied for keeping the Cattle, becaufe it was a 
Favour to the Plaintiff j for the Bailiff might 
have fold the Cattle at any Price that was 
offered him, and therefore the Court pro- 
pofcd that it (hould be referred to be com- 
promisM. But notwithftanding it was argu- 
ed agaia, and then Powel Juftice faid that 
the Officer might have fold the Cattle, and 
it was a Favour to the Plaintiff that he did 
not do fo. And the Plaintiff had them a- 
gain, and it fliall be intended that he paid 
for the Keeping by Agreement^ the Officer 
did a Kiodnefs to the Plaintiff, and hath not 
misbehaved himfelf. But the other Juftices 
at that time faid nothing to the Cafe, but it 
was then order'd to be argued again ; but it 
don't appear by the Court-Book that there 
.was any other Argument in the Cafe, and 
therefore, i fuppofe^ it was compromised. 
Wright the Kings Serjeant on the firft Argu- 
njent was of Ccmncil with the Plaintiffi and 

Vol II. Lut^ 
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Lutwyche with the Defendant ; and on the 
laft Argument Darnel the King's Serjeant was 
of Council with the Defendant, and GirdUr 
with the Plaintiff. 



c 



Nevill verfus Peckhani t^ af. 

Trln. 8 W. ;• BMt.1606. C.B. 

OUNT for breaking and entring his Clofe fo. 1447. 
^ called Hurnet-HiU at thePariJh of Rom- 

boldfweeke, & inter alia, for chafing, taking 

and impounding his Shetjfy and for detaining the 
PoJJeffion of the fa id Ofofe. Bar, to all except the 
chafing, taking and impounding the Sheep Non 
culp'j and as to them they jufiifie for Damage fea-^ 
fant in the Clofe of one of the Defendants, called the 

New Orchard in Romboldfweeke, -with a Tra^ 

<verfe of the taking, chafing and impounding in the 
Clofe in the Declaration. Demurrer, for that the 
Tlea is unartain and wants Form, and becaufe the 
Defendiint/traverfe Matter not traverfahle, Scc. 

1 ^xcept. Pemberton pro ^er^ in this Cafe fo. 1449.' 
tooH- an Exception that the Plea was ill, be- 

^awfe the taking^^ <^^. of the Sheep at Burnett 
ffill (being the Haintiff's Clofe) is traversed, 
for that was not alledg'd by the Declaration. 
The la^ft Place mentioned in the Declaration 
before the taking of the Sheep was Rumboldf^ 
^eeke^ and therefore it fhall be intended that 
the taking was there, and not in the Plain- 
tiff's Clofe called Hurnet-Hill, ^uia ad proxi^ 
mum antecedens, &c^ 

2 Except. Another Exception was taken^ 
that admitting there might be a Traverfe of 
the taking at Hurnet-HiU, yot the Traverfe is 
gbfc^ue hoc quod prad^ Defend oves frad^ in praJ^ 

Q ; Ciaufo 
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Claufo vneat^ Hurnet-Hill fuza'vtr ceper & itn^ 
parcaver\ whereas the Detendants had been 
TrefpalTors by any one of thofe Fa<9:s^ and 
therefore the Traverfe ought to have b^en 

abfcfue hoc quodprad^ l^tllklmus d^ Johanvesprad^ 
eves in prad' claufo vocat' Hurnet-Hill fugaver^ 
ceper ant imparcavsr\ and then the Plaintiff 
had been at Liberty to takfe IlTue on any one 
of them ; and for that Caufe alfo the Tra- 
verfe was ill. 

Refp.i. To the firft Exception Hen. Selky 
Serjeant anfwered, that in the Declaration 
the breaking of the Clofe was alledged to be 
in Hurnet' Hilly and the treading down the 
Grafs was alfo alledg'd to be there^ and the 
taking ofthe Sheep was alledged to be there 
alfo, and the Parilh of Rumboldf-wetke was on- 
ly mentioned as the Place where Hurnet-Hill 
lay ,• and the Defendants having juftified the 
taking of the Sheep Damage feafant in ano- 
ther Clofe in RumhoUfv^etke^ there was a ne- 
iceffiy for the Defendants to traverfe the ta- 
king them in Hurnet-Hill^ or elfe the TrefpaG 
in the Declaration had not been anfwered ; 
and for Authorities he cited 22 £. 4. y i. 9 H. 
6. 63. I H. 7. 21, 22. 9 H. y. 10. 

Refp. 2. And as to the faid 2d Exception, he 
faid, that the impounding the Sheep \vas the 
principal Matter that the Plaintiff complain^ 
ed of, and that the Defendants have juftified ; 
and the chafing and impounding the Sheep 
was only in order to impound them, for 
without it they could not be impounded. 

But befide what is before faid, it might 
have been infifted in Maintenance of the 
J^iea, notwicliftanding the faid Exceptions, 
that the breaking, entring, and treading 
down the Grafs, fhall of neceffity refer to 
Vol. II. the 
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the Clofe called HwtmuHilly notwithftand- 
ing the Words (afud Parochiam de Runtbotdf- 
weeke) inferced between Hurmt-Hill and the 
Allegation of thofe Fads, or otherwife a 
Clole is mentioned to be broke without an 
Allegation of any other Trefpafs in it, which 
can't be intended as this Cafe is ; and then 
by the fame Reafon the chafing, taking and 
impounding the Sheep (hall refer to the fame 
Clofe, for all thofe Fads are alledged in one f^ ^^^^ 
entire copulative Sentence ,• and tho' it may 
feem ftrange that the Plaintiff's Sheep ftiould 
be impounded in his own Clofe, yet it may 
be fo by keeping Poffeffion of the Clofe and 
the Sheep in it. 

And it may be intended in this Cafe, that 
Jt was fo, and the rather becaufe after the 
impounding of the Sheep it is faid that the 
Plaintiff was ftinder'd and difturb'd by the 
Defendants in the quiet Poffeflion of the 
Clofe. And if the Declaration fuppofeth 
the whole Trefpafs to be in HurneuHlll^ it is 
impoffible for the Defendants to make any 
Juftification by fpecial Pleading (altho' the 
Truth of the Fad be with them) if the faid 
Traverfe (hall not be allowM. 

For if they (hould traverfe the chafing, ta- 
king or impounding of the Sheep at i?«w- 
holdfvfeeke^ that would be falfe in every Parti- 
cular of their own (hewing before in their 
Plea ; for they fay in their Plea, that all 
thofe Fads were done by them in the Clofe 

called the New Orchard in Rumbohlfiifeeke frad^ 

If the taking, &c. of the Sheep had been 
alledged at Rumboldfweeke^ and the Defen- 
dants had juftified for Damage feafant in a- 
nother Vill, then they ought to traverfe the 
taking, &€. at StMrnkpUfwuke^ and that they 

Q 4 might 
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might well have done j but their Juftifica- 
tion being for Damage feafant in the fame 
Vill where the Trefpafs is fuppofed by the 
Declaratiorijit is impoffible for them to do ir. 
If fuch Traverfe had been taken, the Plea 
had been much worfe than the Plea in Sir 
If^alter Sandh Cafe, 3 Cro. 667. where in Tref- 

Eafs for taking of Cattle at StockbriJge, the 
)efendant juftified for Damage feafant in 
MotferneyZnd that he chas'd them from thence 
to StockbriJge aforefaid^ and from thence to 

Ftverjbamad in7parcand\ abfyue hoc that he tOOk 
them apiid StockbriJge ; and the Pica y/as ad- 
judged to be ill, becaufe the Traverfe was a 
Departure from the firft Part of the Plea, 
and repugnant 10 the Matter vyhich induceth 
ir, and in Latch. 60, 61. there is another 
Rcafon given for that Refolution, viz,, be- 
caule the chafing of the Cattle from Motfeme 
to Stockbridge vvas a Continuance of the firft 
raking. In that Cafe there was a Nicety 
and lome Colour to traverfe, as the Traverfe 
there was; but to trayerfe the taking at 
RumboUjii^e^ke J in this Cafe, had been all one 
in EfFe<ft as if it had been faid uno flatu in ex- 
prcfs \^'ords, that they took the Sheep at 
J^umboldfwake, and that they did not take 
them there. 

And as to the fecond Exception taken by 
the Plaintiff's Council, it may be faid, that 
the Trefpafs in the Declaration is an entire 
continual Trefpafs, and the Plea in EfFed is 
but N(/w culp' to the Trefpafs in the Declara- 
tion fuppofed to be done at Hurmt-HiU ^ and 
if Ilfue had been taken on the faid Traverfe, 
, ^nd fpme of thofe Fads had been prov'd on 

the Trial, the Plaintiff fhould have a Ver- 
^id and Judgmenp for it, and therefore he 
VqL il. was 
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was at no Prejudice by the Traverfe fo ta- 
ken. 

But yet (methinks) the Plea is ill, becaufe ^°- '45^- 
it amounts to the general Iffue of Non culp\ 
and it may be alledged to prove it, that there 
is a certain Name given to the Clofe in the 
Declaration, 'viz,. Hurnet-Hill ; and if the 
pefendants had pleaded the general Iffue, 
the Proof of the Trefpafs in any other Clofe 
had been of none EucSt to prove that Iffue, 
and it is as ftrong as if a Trefpafs be fuppo- 
fed in a Clofe in one Vill and a Trefpafs is 
proved in another Vill, that is nothing to the 
purpofe. 

If the Aftion had been brought for the ta- 
king of the Sheep only at Rumboldfweeke^ that 
had been a meer tranfitory Trefpafs ,• and if 
the Defendants had juftified for Damage fea- 
fant in the New Orchard^ the Clofe of the De- 
fendant WilUamy they ought to traverfe all 
other Places (as it feems) and for that wde 

Dame Aiadicins Cafe, Sid. 29;, 294. i Rolls 
Rep. 19. Butler and Aufitns Cafe. But in this 
Cafe the taking, &c. of the Sheep, &c. are 
coupled together with the breaking of the 
Clofe by Name certain, and therefore all the 
Trefpaffes are local and fixe to that Clofe by 
Name. If the Pefendants had juftified the 
chafing, taking and impounding the Sheep 
in the Clofe called Humet^Hill^ by reafon of 
a good Title to it, it feems to be clear that it 
had been a good Bar, and that proves that 
all the Trefpaffes are to be intended to be 
done \n Hurmt'Hill i and then Non culf* had 
been a good Plea. If the Words of the De- 
claration had been, necnon oves ipfius ^er a^ 
pud Varoch* de Rumboldfweeke prad^ fugaper* &c. 

then that Trefpafs had been feparated and 

made' 
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made diftinft from the other Trefpaffes in 
the Clofe^ and then the Defendants might 
have juftified that Trefpafs for Damage fea- 
fant in the Clofe called the Nevf Orchurd^ and 
might have pleaded Nm culf to the other 
Trefpaffes in HurneuHUl : But as the Decla- 
ration is, the Word (iiidevt) being exprefsM 
in the Allegation of every feveral Trefpafs 
after the Allegation of the breaking of the 
Clofe^<and all thofe Trefpaffes being joinM 
together' \tith the Copulative (Et) and (Nec^ 
fion) therefore, as it fecms, they are all fixt to 
one and the fame Place, viz,, the Clofe called 
Huruet^Hill : but yet (as it feems) no Advan- 
tage could have been taken of that Fault in 
the Plea, viz,, that the Plea amounted to the 
general Iffue, becaufaVis not more particu- 
larly fliewn for Caufe of Demurrer. 



Hargrave vtrfus Ward & d. 

Hill. 9 W. 5. Rot. i75y & i7;6. C. B. 

fo. 14^2. f^OU NT for breaking and etJtring his Houfs 
V^ ^^ Norwich, and taking and carrying away 
Jeveral Goods of the Value of f.6L and defaming *em 
for the fface of three Days. Bar, Non culp' to 
all exap: the breaking and entring the Houfe, and 
taking and detaining the Goods for the fface of one 
Day I and t4f that they plead that the Citizens of 

Norwich a tempore cujus, &c. till 28 Jan. 

f H. 4. were incorporated by the Nante of Bailiff's y 
Citiz^ens and Commonalty^ &c. and that then the 
faid King: incorporated them by the Name of May or y 
Sheriffs y ice. That within the faid City a tempo- 
re cujus^ &c. there had been a Court of Record 
held before the Bailiffs till the faid 28 Jan. y H. 4. 
Vol. II, and 
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and after that Time before the Sheriffs^ andfo/fhey 
jujtifie at another Day than in the DechrationJif 
an Attachment per bona3 on a Plaint of Debt of 
40 1. levied in the [aid Court held before the She^ 
rjffs^ &C. That the Plaintiff afpearU at the Retorn 
of the Precept^ and thereupon the Goods were deli- 
verd to him. Averment^ quar eft eadem^ &C. 
vnth a Traverfe that they are guilty alicer vel a- 
lio modo. Demurrer^ for that the Traverfe ought 
to have been omitted. - 

In this Cafe thefe Points were refolv'd : fo. 1457. 

1. That if a Trefpafs be alledged the loth 
oi November^ and the Juftification the nth ; 
yet if there be an Averment in the Plea, qua 

efi eadem tranfgrejfio d^c. as in this Cafe, the 

Plea is good without any Traverfe3 accord- 
ing to Vafirobe and Taylors Cafe, i Bulft. 138. ^ 
Allen and Chamings Cafe, 2 Jones 146. i Cro. 
228. Tiler and Walh Cafe, and 2 Saun. Mellor 
and Spatemans Cafe. 

2. That altho' the Plea was fufficient in 
Matter of Subftance, yet the Addition of the 
Traverfe ( tho' merely Surplufage ) being 
fpecially fliewn for Caufe of Demurrer, had 
made it ill, and for that Moor 864. Weaver 
and Ward\ Cafe, and i Saun. ;i2. King and 
Kilderly's Cafe were cited by the Plaintiff's 
Council. I 

;. That the Attachment of fuch a Number 
of Goods was not ^uftifiable: And Pov/e/Ju- 
ftice faid, that one fmgle thing only may be 
attached ,• and the Chief Jufticc, that it ought 
to be a reafonable Diftrefs to compel the 
Defendant to appear. 

4. That it don't appear, that the Sheri& 
before whom the Court was held, had any 
Authority to hold it, and for thefe Reafons 
Judgment was given fior the Plaintiff. 

y. It 
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f . It Was agreed by all, as well at the Bar 
as at the.- Bench, that the Traverfe ^/ir^r W 
alia modo doth not extend to Time, but to the 
Manner of doing the thing ; and for that 
the Plaintiff's Council cited ; Crt?. 435, Af- 
cue and SanJerfons Cafe. Judgmetic pro ^er\ 
Leruinx, was of Council with th^ Plaintiff, 
Lutwychewxth the Defendants. 



■1^ 
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Grayed* Eliz. Vx" verfm Hart. 
HIU. 9W%. i?fif. 546. C.B. 
io. 1458. f^OV NT by Baron ^^^Feme for a Battery^ 

V^# Sc. of the Fem^ rvhen fole. Bar, J.^fl'- 
fieatUn by ah /Irreft of the F^me by the Sheriff^s 
IVarram on a Capias ad refpond*^^^ that 
thereufon jhe affunlted the Deftndanr^ ^ami fa de 

fon aiffliult, er^c. RepUc\ de Injuria TuapEp- 
pria af^fq; tali Warranto, & hoc petunt quod 

- inquirac' &C, Demurrer^ for fh^t the Replica-^ 
tion is not a f^jjiciem An fiver to the Rar^ but is 
arqument'Ative^ double and nncertain^ and no Jffne 
can he joined or yerdiQ thYiceon glveri-^- and that the 

Plaintijfs male traverfant ma^eriani in ea par- 
te traverfabildJip, and that the RepLf canon co7]^ 
eludes ad Pacriatpj whereas it ought to be avert 

fo. 1460. Le^inz, for the D€f?h4agt took an Excep- 
ReplicV^ tion to the Trftverfe in the Reptitcation^ that 
Injuria fua jt Qught to have been abfc^ue^hoc ;thaV there. 
TIiTm^anto, was fuch Warrant, and not de Injuria fua fro-^ 
if good with-' pW^ abf^'^ tali Warranto^ and to have thereupon 
out a Tra- concluded ad Patriam ; but the Court en- 
verft. clin'd to be of Opinion, that the Replication 

was good, notwithftanding that Exception, 

But then Girdler for the Plaintiffs took an Ex- 

Yol. il. cepiioa 
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ception, that the Bar was ill, becaufc it was 
xioc (hewn out of what Court the faid Capias 
iflued, and therefore the Plaintiff had Judg- 
ment, ifiji caufa the next Term, but no Caufc 
was (hewn. 



Selman verfiis Perry & Chetvvyn, 

Trin. 9 JV. ;. Rot. 1991. C. B. 

COUNT for taking a Hnfe agalnjl fwo. f«- H^«- 
Judgment againfi one by nichli dicit, Ju- 
fiificatfon by the other by an Attachment per bona 
ad refpoiid* out of an inferior Court ^ created bj 
Letters Patents. Demurrer,, ^c. 

Birch pro ,^cr took three Exceptions to fo. 1454. 
this Plea : 

1. That the Power granted to the Lord 
Ntvjport^ &c. to hold the Court, d'^r. was to 
hold it by them, or their Stewards, or their 
Deputies; and it's alledg'd, that the Court was 
held htiov^Thomas Fbj/e Deputy-Stew ard,d^^. 
But it's not alledg'd, that the Lord Newport 
had ever appointed any Steward, and con- 
fequently could not have any Deputy-Stew- 
ard. 

2. That by the Letters Patents, the Court 
is to be held at fuch Days as fhould be ap- 
pointed by the Lord N^port ,• and it is not 
averr'd in the Plea, that the Lord Newport 
had appointed any Days on which the Court 
fliould be held J but thefe two Executions 
were over-rul'd, becaufe it was faid by the 
Plea, that the Qourt was held before the 
Deputy Steward virtute literarum fatentium^ 
which is fufficient. . 

' - 3. But 
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;. But then a thin! ExceptJori was taken, 
that by the Letters Patents^ all Procefs was, 
to be direfted to^ apd executed by the Ser- 
jeant at Mace, and here the Attachment 
ad refpond' was direded to the Serjeant at 
Mace, and the Defendant Cbetwyn and an- 
other, and executed by the Defendant Cbeu 
wyn^ znd per Cwr* that is a good Exception 
and Judgment was given pro ^er* nifi Caufa 
the fir ft Day of the next Term,* but no 
Caufe was ihewn. 
fo. 1465 Nota^ The Attachment is div^Atd. fer^vienti 

ad Cla^am ac Minijtr Cur^ necnon Andreo Newel 
& Johanni Chetwyn (without faying, Prad^ 
Johanni Chetwyn) per quodpracept* fuit prafaf fer- 
'vienti ad Clavam ac Mini fir' Cur^fraa quod at^ 
tachl* ftu unus eorum attacb\ &c. bo that at the 

beft it is very obfcure whether the Defen- 
dant had any Authority to take the Horfe 
(admitting that it might be direAed to the 
Serjeant at Mace and other Perfons) for 
want of the Word i?rad^) and alfo becaufe 
the Words {ac Minifi/ Cu/) in the firft Part 
of the Precept refers only to the Serjeant at 
Mace, and the latter Part, which is the Pre- 
ceptive Part thereof, is in the fame Words ; 
then the Addition of the Words (feu unus eor 
attach^) doth not feem to be agreeable to the 
Words immediately precedent. 



t 
t 
< 



Adanis ^verfus HafchVr. 

Trin. 9[W.i. Rot. 492..^- ^- 

fo. 1465. j^^OVNT for an Jffault^ &c. Plea in Abate ' 
V^ ment by PrivUefft of a Servant of a Clerk in 

Chancery. Demurrer, &c. 

Vol. II. Three 
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Three Exceptions were taken to this Plea : fo. ^466. 

1. Becaufe it was faid by thePka, that he 
^as Servant of Bridges ^ one of the Clerks of 
Zbancery^ but it was not ftiewn what fort of 
I Servant he was. 

2. That it was not fti^wn at what Place he 
vas retain'dj or was his Servant ; and for 
:hat I Sid. 519. 2 Sid. 164. Fofter and Barring-' 
'on\ Cafe^ 3 Cro. 2 J 6. Penred and Chamber^ 
Cafe^ and jR^/<a/ 47;. were cited. 

; . That the Plea was not with Et hoc pa- 
^atus efi verificare. 

1. AstotheFirft, thg. Defendant's Coun- 
cil anfwer'dj That the Privilege was 
general for all his-ScrvantS3 and that it 
was therefore good, and for that; H. 6. 
30. a. and II. H, 6. S. b. were cited. 

2. To the Second it was anfwer'd. That 
-the Privilege was not to be tried per. 
Tatriafn^ but by Certificate of the Mat- 
ter of Record out of <^banctry. 

3. And as to the Third, it was anfvvered. 
That the Want of the Averment was 
only Matter of Form, and the Demur- 
rer is general, and therefore,no Advan-^ 
tage can be taken Tor that Fault ; but 
notwichftanding Judgment was given 
fro ^er\ for want of the Averment : 
But the other "Exceptions were not re- 
folv'd- what Servants ffiiall have Privi- 
lege. Vide 37 H. 6. 3. and 34 H". 6. 29. 

For the want of thip Fiwiif, vide i f^. ^2^4, 
Fiiwkner 'v. Armis^ that a Place ought to be 
alledged, becaufe they are Matters of Faft^^ 
and triable. . » : ' 
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fo. 1^7. And as to the Averment^the Cafe of Kai^i- 
fter and j4nnis^ i Ven. 264. and JSTiwf and NeL 
fons Cafe^ I Xfi'. 3f6. are adjudged, that 
there. ought to be an Averment ; but it don'r 
diredly appear whether the Demurrers, in 
thofc Cafes, were general or fpecial, but 
'uiJe for that Papwortb and Stac/s Cafe Antea^ 

. ^ I 

Ward verfia Bofworth. 
A//C. 9 /T. 3 iJ(>A. 190 1. C. B. 

fo. 14^7. f^OVNTJ$r breaking his Clofe & pro pedibus 
V^j ambulando Comimn Bar. Replic' new Af- 

fynment/cf Trefpafi in Mill- field, in a Place 
called HaU- Lanej a*rJ another called Butthedge. 
Bar, That Mill- field is a Common Field in fi. 
and that one G.Jarman noas feifedin Fee of one 
Mcjfifa^e^ &c. in B and that he^ &c> a tempore 
cujus, &C. have had Common ofPafiisre^Scc* every 
Tear when the Field was fownj from the time the 
Corn was carried away^ and in every Tear that it 
was not fown^ per totum Annum, &C. That in 
the Tear in which^ &c it was fown^ &c. per quod 
he pHt in the Cattle of the /i/W Jarman, &c. Dq- 

murrer, c^c. 
fo. 1470. Girdler for the Plaintiff took an Eitception 
to the Bar to the new Affignment^ that the 
Prefcripcion for the Common was for all 
Commonable Cattle, &c. but it is not (hewn 
that the Cattle of the faid Jarman^ which 
the Defendant had put into the Mill-field (the 
Place in the new Affignment) to ufe the 
Common, were Commonable Cattle, or 
what Cattle in Specie they were. The Cafe 
was argu'd by Counfel on both Sides, and 
Vol. II. then 
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hen a Rule was made for another Argu- 
ment^ but it v/as never argu'd again^ ^s I 
can find^ and I did not obferve that there 
were any Cafes cited either on the one Side 
or the other. 

But vide Jackfen and fiefl's Cafe, 2 Cro. 6; 7. 
where in RefUvin the Defendant avow'd for 
Common in a Field, after the Corn and 
Grafs cut and carried away, &c. and faid^ 
that ante tentfus quo^ &c. & foficjuam the Cora 
was cut and carried away, he put in his 
Cattle to ufe his Common there, &c. And 
on Demurrer two Exceptions were taken, 
becaufe he faid ante temfus ^uo^ but did not 
fay in what Year the Field was fown and 
the Corn carried away ; and alfo, becaufe 
'twas not (hewn that the faid Field, or any 
Part thereof, was not re-fown, and then it 
is not within his Prefcription, And to that 
it was anfwered. That it fliall not be intend- 
ed, but ought to be Ihewn on the other 
Side. But fer Cur the Plea is ill, for he be- 
ing confined to a Time in which he is to have 
his Common, he ought to fliew that he, is 
within his Time, other wife he is not enabled 
to ufe his Common : And quaere if that Cafe 
is not applicable to the Cafe in Queftion. 



Sir John Talbut verfm Jane Wood- 

houfe, & aL\ ^ 

mn. 10& iiW.i. Rot. 1282. C. B. 

GOV NT for cHtting dorpn dnd carrying 4- 
way 6 Oah^ 6 jiJh-Trees^ 4nd 6 Elms^ fo.H?'* 
Bar, non culp. to all^ except 5 Oah anpl 
5 Elms J and to them thef^Defendants /nftify by 

R Lcafi 
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Leafe m^ by the Tldintifto I. W. Dtfendanty 
Jznc his Wife^ and W. their Son^ of a Meffm- 
age^ &C. for their Lives^ in which there is a Co* 
vensnt on the Lejfee^s Part for therepniring of the 
fdid Honfe^ &c. f^ which turfoCe it (hould be Uw* 
ful jor them to take on the Premiffes by the Af^ 
^ointment of the Bailjf of the Manor on reafonstble 
ReqHifi to be made^ convenient Ttmber^ &c. Bar, 
That thefaid Mejjuage was out of Repair ^ that one 
R.W. the Bailiff &c. on Re^keft^ &c. ofthejurvi^ 
vingLiffees^af pointed them to cm apt and convenient 
Timber^ &C. per quod they jnflify the cutting the 
faid Oaks and Elms being neccffary^ and that part 
thereof were employed^ &C. and that the Refidue 
had been fo employedy if the Plaintiff had not 

prohibited it. Replic' de Injuria fua pro- 
pria, with a Traverfcj that the Bailiff had ap^ 
pointed the catting of the faid 5 Oah and 5 Elms. 
Demurrer^ becaafe the Plaintiff hath traverfi 
Matter not traverfahle. 

fo.1479. ' Birch pro Def. That the Traverfe is ill, it 
is too ftrid ; for thereby the Defendants are 
bound to prove, that thofe particular Trees 
were neceffary for the Repairs. The Matter 
is, whether the BailiflF appointed what was 
convenient, and he cited Br.Tra'uerfe^ 2;i. 
Here is a Traverfe of a Conclufion, which 
ought not to be. The Traverfe ought to be, 
that the Bailiff did not make any Appoint- 
ment, or that the Trees were not neceffary 
or convenient,. The Bailiff appointed the 
Defendants to take what was convenient ; 
and ic is averr'd by the Plea, that thofe Trees 
were convenient and neceffary, and that 
part of them were employed towards the 
Repairs of the Houfe, and that the Refidue 
of them had been fo employ'd if it had not 
been prevented by the Plaintiff's Means, 
Vol II. and 
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and all that is confefs'd by the Demurrer ,• (b 
that no more Damage is done the PlaintifF^ 
than if the Bailiff had appointed thofe par* fo. 140R 
ticular Trees ; and if the Bailiff had them^ 
tho* they had been more than were conveni- 
ent ,• yet the Defendants had not been Tref^ 
paiTers in cutting 'em^ the Fault had been in 
the Bailiff^ and not in the Defendants. 

And he further faid. That if the BailifPs 
Appointment was not good, yet it appears 
by the Plea^ that he was reqnefled by the 
Defendant Jam and William pydodboufe the 
Lelfees^ to make an Appointment ,* and if his 
appointment was void^ then it was all one' 
in effeA^ as if he had made no Appointment^ 
and then the LefTee may lawfully take whac 
is convenient ; and for that he cited Djer^ 
148. h. Pl.^. I Infi. f4. 

Girdler pro ^er. The Bailiff exceeded his 
Authority, for he himfelf ought to have ap- 
pointed, 9uid fet out what was convenient^ 
and not to delegate his peculiar Authority 
to the Tenant, and make him Judge of 
what was coayenient ,* his Authority is not 
transferrable, f Co. fUkingtonh Cafe. And 
he alfo objeded, that it ought to have been 
affign'd by the Plea in whae Places the Houfe 
was out of Repair ; but no Regard was had 
to that. 

P(^M;£iZ Juflice, The Traverfeis ill, becaufe 
that is thereby traversed, which is not al- 
ledg'd in the Plea ,• for the Traverfe is, that 
the Bailiff appointed, VraJ^ Janam & WillieU 
mum fuccidere eafdem quinque ^uerc <^ quinque 

Ulmos; and the Plea is, that he appointed 
them fuccideri & capere aptum fb* convifiiiff 

maeremiumy &c. and the whole Court was of 
that Opinion. 

R z And 
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And as to the Plea in Bar^ he faid^ That 
when the Trees are excepted in a Leafe (as 
\ in this Cafe they are) and by the Leafe a 

fpecial Authority is given to the Tenant to 
take Trees for Repairs, there the Tenant 
ought to purfue the Authority, or otherwife 
he is a Trefpaffer. But if the Leafe is with- 
out any Exception of the Trees, then if the 
Bailiff will not make any Appointment the 
'Tenant may refort to the general Liberty 
given him by the Law, and take what is 
convenient. 

And he faid. That perhaps it was not 
i^eceffary for the Bailiff in this Gafe to ap- 
point the particular Trees for the Repairs ; 
but he aught to have view'd the Buildings, 
and thereupon to have appointed fo many 
Trees for the Reparation thereof. 

Jr«i;,.Chief Juftice : What is convenient 
is not to beleft to the Judgment of the Te- 
nant, according to that Appointment the 
Tenant might take what he pleasM ; for the 
Bailiff had made him Judge thereof, contrary 
to the exprefs Words of the Covenant, which 
are, that the Tenant fliall have convenient 
Timber, fj^c. by the Appointment of the 
Baliff, and not otherwife. The Bailiff hath 
not executed his Authority, and then the 
Defendants can have no Authority : and 
therefore, by the Opinion of the whole 
Court, Judgment was pronounced pro ^er\ 
becaufe the Bar was ill. 



Vol.IL Shingle- 
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Shingleton verfits Smith. 

» 

Hm. II m 3. Fot. 1655. C. B. 

COVNT for an jiffauU^ &c. Bar de fon fo.i^li; 
Affault^ &C. Replic', That he was Servant 
toW. S, retain d to take Care of his Horfes • and 
that the Defendant totis viribus conatus fiiit^ to 
beat J &c. one of them \ wherefore^ he^ to defend the 
faid Horfe^ fat his Hands ufon the Defendant ^ and 
thereupon he ajfaulted the Plaintiff prout in iho 
Declaration. Rejoynder, That one Vzyton^ f»> 
0ther Servant of the faid W. S. came to do a Tref* 
fafs in a Clofe ofH. R. the Defendant^! Majter^ a^d 
the Defendant endeavoured to hinder him^ and 
thereupon the Plaintiff came and ajfaulted^ &C« the 
Defendant abfque hoc, that he is guilty of the 
Trefpafs newly afftgn^d^ except in the faid Clofe. 
Demurrer, &c. 

The Defendant^ Council did not infift oh to. 14S3. 
the Rejoynder, but took an Exception to 
the Replication, becaufe^was only totis fuis 

*viribus conatus fuit verberare d^ 'vulnerare Equam 

Magiflri fui ; of which Horfe he had the 
Care, and, to defend the Horfe, he put his 
Hands on the Defendant, &c. and that was 
not fufficient ,• for he ought to have alledg'd 
in Fad, that the Defendant had aiTaulted or 
beat the Horfe before he put his Hands on 
the Defendant ,• and that is prov'd by the 
common Plea de fon JJfauh^ wherein it is al- 
ways alledg'd, that the Plaintiff made an 
Alfault upon him, before 'tis faid that he 
defended himfelf, &c. Levinz, of Council with 
the Plaintiff cited Rafi. 612. Pi. 11 & if* 
& 668. Pi. 4. that t(ie Replication was good 
notwithflanding that Exception ; but the 

K i Court 
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Court were of a contrary Opinion, and the 
Defendant had Judgment, Lutwjche of Coun- 
cil with the Defendant. 

Note^ Powell Juftice faid, that a Servant 
may juftify in Defence of his Matter, but he 
can't juftify a Battery in Defence of his 
Mafter's Goods ; and in Jones and TreJiUans 
Cafe, I Mod. Ref. 3^. it is faid by Tv/ifden 
Juftice, that one can't juftify the Battery of 
another in Defence of his PoiTeflion, but he 

may fay, that he molUter manus iwpofuit ; and 

by Keeling^ that tbfi-Defendant, in that Cafe, 
ought to fay, that he mollUer manus imfofuit^ qua 
tfieadtm^ &c. Vtde^Ko forthefe Matters Owens 
Rep. 9}, 94. Ireland's Cafe, and lyo. Seaman 
and Ciippledick^s Cafe, and 2 Infi. 516. where 
^is faid, that one may juftify an Affault and 
Battery, either for the Prefervation of his 
Lands or Goods ; but he cannot juftify the 
maiming or wounding, or threatning of Life 
or Member, and fo fas the Book faith) Note 
z Diyerfity between the Defence of his Per- 
fori, and the Defence ef his Pofleffion or of 
his Goods. 



Rowley verfus Haffard, & aP, 

Trin. 11 W. I. Rot. 360. C. B. 

fo»H^3* f^OUUT for breaking and entring into his 
\ ^4 Clofe and tioufe in Follhill in the County of 
the City <?/ Coventry, ejechng and detaining him 
cut ofPoJfeJfiony and for takings breakings carrying 
away and fpoiling his Goods. Bar to the breaking 

. . and fpoilirg the Goods non culp' and to the rejidue 

they jufiify by uertue tf/<i»*habere facias poffef- 

fion'. Demurrer, &c^ 

yoiiL judg. 
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Judgment was given for the Plaintiff, be- fo- »48^* 
caufe the Plea did not fufficiently anfwer the 
carrying away the Goods ; for the Defen- 
dants ought to (hew in their Plea, to what 
Place the Goods were carried, and where 
they were left, and the Averment ^uod ifi 

idem refiduum tranfgrejjion^ is not fufficient. 



Rich. Dutton verfus Vernon Tayler. 

Hill. izlV. 3, Rot. 1^98. C. B. 

GOV NT for breaking his Clofe^ cutting down^ fo. 1417. 
(foiling and carrying away 20 Perches of 
Hedges J &C. Bar to the carrying awaj the Hedges 
and cutting down fixteen Perches thereof nOTi culp', 
to the Refidue the Defendant juflifies for a Way 
where thre was an Unity ofPofftffion^ and an Ali-^ 
enation of part of the Land. Demurrer, d^e. 

Gtrdler of Councii with the Plaintiff took 
thefe Exceptions to the Bar : 

1. That the Juftification of the cutting 
down of the Hedges was not any Juftifica- 
tion of the fpoiling them, fed non allocat^ ; for 
when a Hedge is cut down it is fpoilt as to 
its being a Hedge. 

2. That by the Unity of Poffeffion, the 
Way, if any was before, was altogether de- 
ftroy*d, not being referv'd by the Vendor at 
the Time of the Sale of the other Clofes, and 
Ihall not be revived or rcferved by Implica- 
tion of Law ; and for that he cited 1 Roll's 
Abr. 93 y. Lett. C. Nu. 8 and 9. 3 Cro. ;oo. DeU 
and Dabtborfs Cafe, Owen 121. J or den and 
Atv)oo£% Cafe, fed non aUocatur ; for it is mado 
apparent by the Plea, that it is a Way of Ne- 
ceffity^ and is fr# hmo publicQ th^t the Land' 

R 4 fiian 
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' Ihall nor be unoccupied, f^idi alfo for thtt 

the Cafe of Packer and IValfieai^ 2 Sii, 39. 

3. That it was not (hewn how or by what 
Conveyances the other Clofes were convey- 
ed over, fed non allocatur ; for the Defendant 
is a Stranger thereto. Judgment fer totam 
Curiam for the Defendant in Eafier Ttrm^ 1701 



Pell verffis Garlick. 

Hill. 12 ?r. 3. Rot. 1 197. C. B. 

£0.1489. f^OUNT for taking oftd carrying away de 
V^ quattjor pulUs at M. and takings carrying 
away^ and impounding a Geldings and breaking his 

Clofe there^ calfd Ley of Ground- Bzr to the 

takings &C. de quatuor puUis, and taking and 
imfounding the Geldings that he was pojpjfed of a 
Piece of Pafture called^ &C. and fo juftifes for 
Damage feaf ant ^ to the Refidue^ that at }A, thtrr 
are tnany Clofes called Ley of Ground, but none 
without other Additions^ and that the Clofe in 

quo, &c. was cah^d Garlick's Ley of Grounds^ 

his Freehold \ and fo juftifies. Demurrer for that 
the Pi" as are uncertain^ double^ and tend to the 
General Ijfne^ &C. 

fo. 1492. Thefe Exceptions were taken to this Plea : 

Pojfejftonai ^' That the Plea quod Defend^ pfljjiffionat^fuit^ 

fuit in a Bar, &c. was not good, and fo 'twas adjudged, it 
without being in a Bar, contrary to the Cafe of SearU 

Ihewmghow, gjjj Bunion^ 2 Mod. Rep. 70. and Langford and 

tVebher\ C^^c^ % Mod. Rep. 132. and SJwvlU 

and Averj\ Cafe, Cro. Car. 138. which were 
cited for the Defendant. 

2. That the Plea, as to the Trefpafs in 
the Ley of Ground^ was double. .As to that it 

Vol.IL ^, was 
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was anlwer'd. That the former Part of the 
Plea was only introduftory of that which 
was the Subftance thereof, and to reduce the - . 
Place to a more precife ^ertainty^ and that 
it might be certainly known how to plead ; 
and for that Dame AudU/s Cafe^ Moor 25* 
f H. 7. !;8. GoUf. 88. Cafe 13th were cited, 

3. Exception, That this laft Plea amount- salk. 394. 
ed to the General Iffue. 

To which it was anfwered. That the 
Name given in the Count, had not in itfelf 
a precife Certainty, but that greater Cer- 
tainty might be added to it, and what might 
be confiftent with it, and therefore for Ne-, 
ceffity, as this Cafe is it ought to be given'; 
for otherwife it would be impoffiUe u^ the 
Defendant to have any certain itnowledge 
what thing to plead to,and he might have ie« ^ 
veral Matters to plead to all thofe feveral 
Things ; and for that the Gafe of 21 £. 4. 8a, 
8 1 . was cited, and P^wr// Juftice was of Opini- 
on, that that Part of the Plea might be good^ 
notwithftanding thofe Exceptions, but the 
other Juftices did not fpeak thereto; but in. 
regard the firft Plea was ill. Judgment on the 
Demurrer was given for the Plaintiff for the 
whole ; for the Plea being ill in part, was 
ill in the Whole. And after a Writ of En- 
quiry executed, and Damages given, it was 
mov'd in Arreft of Judgment, that the De- 
claration was ill, becauie 'twas fjuare cepit qua-- 
tuor tuUos^ without any (Anglice) and ror that 
Ellis and Yarrow's Cafe, iStd. 60. and Stiles ;r. 
were cited. Sed non aUocatwr^ for the Defen- 
dant having juflified the taking 'em, t!iey 
were well known to him, and fo he had 
thereby made the Declaration good^ and the 
Plaintiff had Judgment, Cmibew of Council 

ifvith 
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with the Plaintifl^ Lutwycbe with the De- 
fendant. 

fo. 1493. ^^re^ If the Defendant had pleaded ntm 
cd^ to the breaking the Clofe ( which is a 
local Trefpafs) if the Plea had not been 
good/or it is a Common Plea in Abatement^ 
tor want of a good Addition^ that there are 
Overdak ^ and Neitberdak in the fame County, 
and none without an Addition^ which proves 

that Dale tantmm^ and Overdate or Neitberdak 

(ball not be taken to be the fame Vill^ unlefs 
it be Ihewn^ that they are known by both 
Names; and for that wde ; H. 6. 8. i. z i E. 4. 
Si.a.&b.iiH.e. 6^7,8. InSH. 6. iS, Pi. 2. 
There in Trefpafs for breaking his Clofe 
and taking his Horfe at Compon^ the Defen- 
dant pleaded in Abatement, That there 
were two Commnsy i/iz,. E^/ C. and IVefi^ C. 
and none witnout an Addition^ and it was 
held a. good Plea. But in 9 H. 6.fol. 9. PL 12. 
there in Trefpafs for cutting down Trees, 
Defendant pleaded the like plea as above, 
and it was rul'd to be no Plea, becaufe, if 
the Defendant be found guilty in another 
Vill, the Plantiff ought to recover, which 
feems to be Strange^ the Tref^^afs being 
local. 



fo. I494< 



Keck verfus Halftead* 

Trin. II fF.i.C.B. 

GOV NT far killing a Mafiiff Deg at W. 
Bar^ That it was mad and ufd to bite 
Men^ &C. and that it entered into his Tard at 
H. &c. fo that he darfi net go cut of kis Honfe 

Vol II. for 
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I for Fear J &c. 4nd ft he iufttfiej abfq; hoc, that 

he is gMty out of his Tara^ &C. 

lime was join'd de Injuria fua propria, and fii.149^ 

the Verdift was for the Defendant, and on 
Motion in Arreft of Judgment by the Plain- 
tiff's Council, the Court was of Opinion^ 
that the Plea was good, and Judgment was 
given for the Defendant. 



Giles Randlc verftis John Deane and 

James Pope- 

ma 12 IV. i. a b. 

Co V NT for Battery of his Fiorfes and Ser- fo. 149^. 
vants^ whereby ^8zc. Bar, that the Afayor^Scc. 
f/ B, werefojfejfedof 4in Acre^ caffd the Key ; and 
that the [aid Servants rvoald and endenvqur'^d to 
unload the fdid f/orfes (being onerat' with Soap- 
Aihes) on the faid Ai:re J wherefore^they as Ser^ 
"uant i, &c. and fo jufiify abfqj hoc, that they 
are guilty aliter vel alibi out of the f aid Acre. 

The Plaintiff demur'd and fiiew'd for fo. 1497. 
Cauie, That the Piea i^ double and repug- 
nant, and tlfat the Traverfe is repugnant to 
the Matter preceding. Carthtw^ for the 
Plaintiff, took thefe Exceptions. 

I. That the Defendants juflify as Servants Where oi» 
to a Corporation, and therefore they ought ^^**"^ *^j^*^ 
to fhew an Authority under the Corpora- one^^juftTfieT 

tion Seal^ \Sii, 441 [ti non allocatur^ for as Servant 

there is a Difference between a Corporation to a Corpoia- 
which hath a Head, and by Coniequence ^^^"• 
can make a Ferfonal Command, and a Cor- 
poration aggregate which hath no Head, 

16H. 
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16 H. 7. 2. J. And vide alfo for that i Li^ j^i 
w»2r. 107. 
.'' 2. The Second Exception was. That it 
doth not certainly appear, that the Plaintiffi 
Serrants ever were upon the Land, or next 
to it ; but it is only alledg'd in the Plea qml I 
nfoluijftnt ^ conahantur excmerare^ &c, and for - 
that he cited i RolT^ Rep. 393. Norris and Ba- ( 
ker*s Cafe, Cro. Elix,. 242. Barret and Hevefet^s 

Cafe : And it was refolv'd to be a good Ex- 
ception. 

;• The' Third Exception was. That the 
fer quod fervltium amifit was not anfwer'd, and 
fer Powell Juftice, an Adion doth not lye 
for the Mafter, unlefs he hath loft the Ser« 
vice of his Servant ; and therefore the pro- 
per Plea in fuch Cafe is non culfy which was 
not deny'd ; and vide for that the Opinion 
of Cooke in the End of Norris and Bakers Cafe, 
I Rolh Kfp. 393, 394. The Plaintiff had 
Judgment. 

Notey That no Exception was taken to the 
Bar, for that it was therein only faid. That 
the Mayor, ^r. were poffeffed of the faid 
Acre, without fliewing any Title to it ^ and 
for that vide Smith and Bulh Cafe, Mo. 242. 
and Veil and Garliclts Cafe, antea Pag. 628. 
Carthevf fro ^er. Hoofer ^ now the Queen's 

Serjeant, for the Defendant in the principal 
Cafe. 



Kerby verfus Whichelow. 
Hill. 12 W. 3. Kot. 170;. C. B, 

> 

fo. 149s. ^^ OUNT fer taking and carryipg away three 
\j EnfiicU cfWheaty three ofB.arley^ and three of 

Feafc 
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eAfcj atV/. 16. Nov. 12 fF. 5. Bar^ ta all except 
no Pints of Barley non culp' J arid as to tkemj 
mhat the [aid City of W. is an ancient Bwroagh^ 
^d that the Inhabitants^ &C. a tempore CU- 
jus, &c. tiU 27 O(ftober^ ^6 Can 2, wrrr iw^r- 
foratcd by divers Namesj &C. 4»d by tbofe feveral 
Names from time to time for all the faid Time till 
thefaid 27 Odober, had a. Market every Tuef- 
day and Friday in the Market-Tlace there^ with 
Stallage^ &C. and had received reafonabU ToU of 
every Perfon not inhabiting within the faid Bo* 
roHghy viz. &c. Jind that the faid 27 Odober, 
36 Car. 2. the faid King incorporated them by the 
Name of Mayor ^ &C. and granted them a Market 
every Day^ except Sunday^ and alfo Stallage^ &C. 
and that they might take Toll of all Corn which 
Jhould be broHght^ fold^ delivered or contrafled for 
on any of the faid Market-Days : That one J. F. 
at the Time oftheTrefpafsj brought ad villam iir 
five Quarters of Barley^ and fold them to the Plain^ 
tiff per quod, &c. and fo jufUfy^ &c. Replic' 
de Injuria_, &c. with a Traverfe^ that the faid 
five Qnarters^ Szc^were fold within the faid Mar-^ 
ket. Demurrer, for that the Plaintiff had tra- 
versed a Thing not alledg^d in the Bar. 

Several Exceptions were taken to the Plea fo. 1501. 
in Bar in this Cafe, which were hot deter- 
mined by the Court. The Objedion on 
which Judgment was given for the Plaintiff 
was. That no Place was alledg'd where the 
Barley was fold j and as to that, the Plea 

is quod quidam Johannes Ferrers di£fo tempore quOj 
&C. ad villam iW afportavit fore ibid^ vendif 
quinque quarteria hordei^ eademque quinque quar- 
ter ia hordei eidem Jobanni Kerby (the Plaintiff) 
'vendidit^ without faying {ibidem vendidit.) To 

which the Defendant's Council anfwered. 
That the Plaintiff had alledg'd the Trefpafs 

for 



6h Treffafs, 

for taking his Barley, to be i(5 KTowmiris} 
12 W. 3. apuJ fVJlifigfcrd. The Defen- 
dants juftify the taking the Barley the fame 1 
Day apud IVallingfard, for Toll of the Taid: 
Barley fold, for the Ufe of the Corponu- 
n>.j5oa. tion of Wallingfordi That the Barley w» 
brought to fVallin^ford to be fold there tbe 
fame Day, and of Neceflity it was fold bf 
Kirbjf to the Plaintiff the fame Day in fonie 
Place, or otherwife the Plaintiff could not 
have Property or PoffefEon to bring this 
Adion againft the Defendants for a Trefpafs 
the fame Day ; and therefore, on the whole 
Matter, it (hall be intended, that the Sale 
was the fame Day at WaUingford^ and not 
that it was brought to Wallingjo^d to be fold 
there, and fold to the Plaintiff the fame Day 
in another Place j and for the like Intend- 
ments thefe Cafes were cited, Ttlv. 87. Dw*- 
rington and Eafi's Cafe, TheloaU\ Dlgefi. &c. 
179. k Nu. 6. 43 E. 2. i!j. 3 Cro* 880. Lady 
Sbando/$ Cafe, 3 Cro^ 898 Lord Sand's CalC^ 
But, notwithftanding. Judgment was given 
for the Plaintiff Carthew was of Council with 
the Plaintiff, Lutwycbe with the Defendants. 
Note^ That it was faid by Powell Juftice, 
That there was no Neceffity to plead all the 
Charters, and that the King could not grant 
a Toll for Things not brought to the Mar- 
ket to be fold, and that the Vill in this Cafe 
fliall be taken for the Market. Fide Har^ 
dres f 04. how a Corporation ought prefcribe 
where it hath had feveral Names. 
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I 

) William Bowklcy verfus William Wil- 
L liams and Richard Corbet. 

X 

* TT N* Trefpajs hrougbt bj the Plaintiff far entring fo. 1501. 

{ Jl^ bis Hijuje and taking bis Gun^ tbe Defendants ^ 

ljt*fiificdy by ^virtue of tbe Statute of tz & 2 J 

' Car 2. cap. 2$. for tbe Prefervation of tbe Game; 

Ti/hereby it is enacted That Lords of Manors^ or 

Other Royalties, &c. may, by Writing under 

their Hands and Seals, authorife one or 

more Game-Keepers, who may feize alt 

Giins, &c ufed within fuch Manors by Per- 

fons thereby prohibited to ufe the fame: 

And that fuch Game-Keepers and others, 

by Warrant from a Juftice of Peace may 

fearch the Houfes of (uch Perfons as (hall be 

fufpeded to keep fuch Guns, &c. and feife 

them for the ufe of the Lord of the Manor, 

&c. that Sir]. Weld wasfeiftdin Fee of tbe Hun^ 
dred t//Burton, and a Court Leet tbere : Tbat J. B# 
being a Ju/tice of Peace wit bin tbe Liberty of^f/. 
made a Warrant to tbe Defendant Williams to 
fearch wit bin tbe Manor c/ Marfh tf»^ Willey, 
and the faid Court Leet^ ©'c. ; Tbat tbe faid Ma^ 
nor^ &C. are within tbe Liberty ofW. and tbat the 
faid Sir]. Wdd was feifed^SlC thereof and then 
the Defendants a*ver^ tbat tbe Plaintiff was not 
qualified^ &C but was fufpe£led^ &C. and jhew 
tbe Caufe of fuch Sufficion (as they ought ) per 
quod, &c. 

The general Iffue (as it feems) might fo.iyoft 
have been pleaded in fuch Cafe, by rea- 
fon the Defendants aAed by Force of a 
Warrant of a Juftice. of Peace, but quiere if 
one meerly as a Game-Keeper had taken the 
Gun, if he ought not to plead fpecially. 



6g6 



to. iso6. 




^are^ If in an Hundred with a Court- 
Leet is within the Words of the Statute 
(^Manors or other Kojalties j) for if it is not, then 
(as it feeftis) it oaght to have been alledgM, 
that the PlaintifTs Houfe was within the 
Manor of Willey and Marfii^ the Manor of 
Sir John Weld^ becaufe the Gun was feifcd 
to his Ufe : And if it was within the faid 
Manor^ or fome other Manor of Sir John 
Weldy then it was to no Purpofe to men- 
tion the faid Hundred and Court- Leec. 






Poynton verfm Wilfon. 
Hill. 12 W. 3. c. B. 



I 






GOV NT for hreahng his Qofes at Whaley. 
Bar, That he is a Parifhioner and Inhah'i' 
tant of Bolfover-Woodhoufe, and that all the 
Inhabitants oj B. W. a tempore cujus, &c. have I 
had a Way from B. W. to a Fill caU'd Bolfover, \ 
and from B. in per & trans, the Clofes in whichy [ 
&c. ufque ad Whaley praed' & fic retrorfum 

a Whaley praed', &C. and fo the Defendant ju- 
ftifies^ the Plaintiff traverfeth the Prefcription^ 
and Iffiie is joined on the Prefcription. 

£0.1508. After Verdid for the Defendant, it was 
mov*d in Arreft of Judgment, That it was 
impoffible that any fuch Prefcription could 
be, *viz* from the Vill of Bolfover infer & trans^ 
the Plaintiff's Clofes which were in Whaley^ 
ufque ad Whaley^ fed non allocat\ And the De- 
fendant had Judgment, Mundy and Lut-wycht 
of Council with the Plaintiff. The like 
Jur^cr.e-jr was given in a Cafe between Hall 
artd \<M^ enter'd Hi//, 10 & 11 TV l. Rot, 
li v'^ Moic I was an Aftion on the Cafe for a 
Vol. 11 Diflurbance 
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Difturbancft in a Way, and the Prcfcription 
was for a Way from an Acre of More in Gould 

fra£ in^tr & trans a Clofe in Gould fr4ed\ and 
fo fer & rr/?»j divers other Clofes in Gould prad* 
ad Villam de Gould prad* ; and after VerdicSt for 
the Plaintiff, it was mov'd in Arrcft of Jiidg- , 
ment, that fuch Prefcription was impollible, 
for one cannoc go to a Place in Gould ad 
Villam de Gould when he is always in Gould * 
and thereupon a Rule was made to ftay Judg- 
ment, niji. But at apother Day the Plain- 
tiff's Council anfwered, that theVill of Gould 
inJthat Cafe ought to be intended the very 
Place where the Houfes of the Inhabitants 
are fituate, and where they inhabit ; but yet 
the Court would not give Judgment for the 
Plaintiff till fome Precedents in the Cafe 
were (hewn j and at another Day thefe Pre- 
cedents were fhewn in Court ; viz. lib. pU- 
citandi, 3 26, 327. two feveral Precedents, and 
thereupon the Plaintiff had Judgment by the 
Opinion of the whole Court. IVright^ the 
King's Serjeant, was of Council in that Cafe 
with the Plaintiff, and Lutwjcbe with the 
Defendant. 



Daile verfus Coates% 
uai. iz W. ;. Rot. iiyy, C. B. 



IN Trefpafs the Writ was for breaking the Plain^ **• ' ^^- 
tiff's Houfejfi & armis, and the Doors there* 
ofy and taking away his Goods ; the Count was to 
the fame EffeB^ but omitting vi^ armis, and 
without faying bont fua. 



After a Writ of Enquiry of Damages a- 
warded for want of a Plea, and the Retom 
thereof, it was moved in Arreft of Judg- 
ment. 
Where the I. That Fi & Armis was omitted in the 
Omiflion of Count. 2. That it w?s not alledg'd in the 
yi & jirmis Count, that the Plainaff had any Property 
IhaH bc""bp. '" the Goods, for it is not faid bona fua: 
pHcd by the But the Plaintiff's Council anfwered^ That 
Writ. in C. B. the Writ was part of the Count, and 

that the faid Matters fuggefted to be omit- 
ted in the Count were in the W^rit, and the 
Count refers to the Writ, and fo the Writ 
fliall make the Count good, and for that 
thefe Cafes were cited ; Jones and PritcbanPs 
Cafe, I Sht. 187. and HarJj and Taylo/s Cafe, 
in the fame Book, ifo. but Twifdtn^ in that 
Cafe, made a ^are^ if there was not a Dif- 
ferenc between a Suit by Bill, and Original; 
and a Cafe between Ktrhj and Bolton^ enter'd 
H///, <)IV- ;. Rot. 1 70 1. C. B. which are all, in 
EfFeA, Cafes in Point, except in fome of 
thofe Cafes there was a Verdid : which (as 
it feems) is not the Ground of the Refolu- 
tions. And the Plaintiff had Judgment, 
fo.isio. G/W/er was of the Council with the Defen- 
dant, Lutw)che with the Plaintiff. 

As to the firfl Exception, 'vide thefe Cafes, 

^*iz,. 2 Cro, 412. The King v. Hutchlvgs^ in a 

Scire facias on a Recognizance for the good 

Behaviour, the Breach was aflSgn'd, th;^t the 

Defendant had affaulted, G^c. another with- 

* -^ ". -out laying, Vi & Armis ^ and for that Caufe 

- Judgment was arrefted after Verdid. In 

Treipafs in B. R. Judgment, after Verdict, 

was arrefled in Camera Scaccar for the Omif- 

fion of thofe Words, )VilHs and Neilder\ Cafe, 

2 Cro, 726. Taylor and Weljted's Cafe^ in the 

Vol.lL fame 
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fame Book 44;. and in Mayo and LogfhilFs 
Cafe, I Cro. 406. in a Writ of Error in B. R. 
a Judgment in Ejedmcnt after Verdid, was 
revers'd for that Caufe, tho' thofe Words 
were in the Writ; but in Wood and Smithes 
Cafe, 2 Cr(?. 130. there is a Precedent cited, 
in which *twas refolved, that it was but Mat- 
ter of Form^ and aided after Verdift by the 
Statute of 18 Eliz,. but now, by the exprefs 
Words of the Statute of 16 d^ 17 Car. 2. that 
Fault is aided after Verdid. 

The Omiffion of Fi & Arwls in an Indift- 
ment for a Refcous, is aided after Verdid by 
the Statute of j7 H. 8. chf. 8. as it is adjudg'd 
in Hart\ Cafe^ 2 Cro, ^rjz^^'Ji. 



Gierke & Vx verfm Dame Scroggs, 
Executrix of 6ir William Scroggs. 

Hill. 12 Pr. I.e. B. 

C^OUNT in a Writ of Covenant on an Inden^ 
4 ture ofDemife made to the Defendants 7e- fo*»5»c>* 
ftator by Baron and Feme of the Lands of the 
Feme ; on which Leafe thefe Breaches were affigndj 

1. That 160 1. Rent refervd were in Arrear j 

2. That the Mejfunge^ &C. demifed^ were out of 
Repair ; 3. That the Te ftator had pUickt upfeveral 
Trees. Bar, by Outlawry in the Baron on a Suit 
in C. B. Demurrer, &c. 

The PlaintifPs Council took an Excep- fo. 1513. 
tion to this Plea, viz,, becaufe the Outlawry What Things 
was pleaded in bar of the whole Declara- arc forfeited 
tion, which it ought not to be, for the Da- by Outlawry, 
mages to be recovered, for the Breach of the 
Covenant for Repairs arc not forfeited by 
the Outlawry, becaufe thofe Damages are 

S z al- 
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altogether uncertain. But on the other Sidej 
it was fa id, that the Rent was forfeited tO 
the King by the Outlawry of/tfie PlaintifFj 
and therefore the Outlawry might well be 
pleaded in bar of the AAion, and would be 
good for that. And as to the Objedion, 
that the AAion founded merely in Diama- 
gesj as to the Repairs^ he cited Markbam and 
Pin^s Cafe. 3 Leon. 20 y. Where, in an At^ion 
of Trover and Converfion of Goods, Out- 
lawry was pleaded in bar, and it Was held by 
fome to be a good Bar,and in ff^ebh and Moor s 
^^^ jCafe, 2 Vtn. it is refolved. That Outlawry 
in the Plaintiff is a good Bar in Ajfumffit^ on 
a ^antum mtruit for Meat and Drink, and 
yet that AAion founds merely in Dama- 
'ges, and thofe are as uncertain as Damages 
to be recovered for not Repairing : But 
riotwithftanding, the Court gave Judgment 
for the Plaintiff, bccaufe the Plea was an 
entire Plea in Bar to the whole Caufe of 
Adion ,• and as to the Damages for the not 
.repairing, rhofe are no more forfeitable by 
Ouciawry, than Damages for a Battery or 
other Trefpafs, and then the Plea being en- 
tire and ill in Part, is altogether nought,, as 
well in chis Cafe as in others. But the Court 
faid. That the Defendant might, before Im- 
parlance, have pleaded the Outlawry in A- 
batement of the whole Writ ,• or in bar of the 
Rent, fbecaufe that is a certain Duty J and 
in Abatement as to the Repairs. And .as to 
the (aid Cafe in 3 Leon, it was faid^ That 
that was an Adion of Property, and the 
Thing itfelf is forfeited by the Outlawry, 
fo. 15.14. And as to the ^antum meruit ^ the Founda- 
tion of that Action was a Duty, though to 
be recovered by way of Damages. ., .C^r/i^ 
for the Plaintiff, Hgatb for the Defendant. 

yoi- 11. As 
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As to the Pleading in Abatement of the 
Writ in part or in all, vide the Cafe of Bella- 

Jife and Hefier. Pofiea. 

JSote, That the Plea in the principal Cafe 

is venit d^ defendit vim t^ Injuriam quando^ &c. 

but no Notice was taken or that. ^ 

Note alfo. That there was no manner of where Out- 
Nece{Iity for the producing the Record of lawry ought 
the Outlawry fub ude ftgilli, becaufe the ^Xtz^y^f^^^f^ 
is in bar of the Adion, and alfo becaufe t\^tZlt£i' 
Record of Outlawry is in the fame Court ; not. 
and fo 'tis refolv'd in Draycote and Curfons 
Cafe, antea Page 17. But if the Plaintiff had 
replied and pleaded nul tid Record\ the true 
formal Conclufion of that Plea had been, 

Et hocparat* efi verificarequalitercunjuey d^c. frout 
Cur^ cofj/td*. Et quia Jtifiic hie ft advifare a;«- 
lunt fuper InfpeSiion* Recordi per prad* Defend* fn-- 
peritis allegat^ dies dat* eft partihus pra£ hie uf^ 
que^ &c. As ic is faid in Dyer^ iif^ 218^ 
in which Cafe, on the Plea df nul tiel Record 
of an Outlawry, the Entry was, Et diet* efi 

prefat^ Defend* quod habeat Record* hie tali diCy&c^ 

fuo periculo ; and it is there faid, that the Re- 
cord being in the fame Court, that Entry was 
not formal. But there are fome Precedents 
in the like Cafes, wherein the Plaintiff re- 
plies. That there is fuch Record, E^ hoc pz- 

rat* ejt verificare per Record* ill*. And then the 
Entry is, ^uod pet* quod Record^ ill* videat* & 
infpiciat*^ &c. as in Robin fons Entries^ 104. 
Heme 278. Brownlow*sJudicial Writs /tit* fci, fa. 

the laft Precedent under that Title,and Latin 
Bro-wnloWy^l^^. But there is no Mention in 
. any of thofe Precedents, that the Party who 
pleads the Record, babeat Record^ ill* at fuch a 
Day, fuo periculo. 

S % Benningo 
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Bennington verfus Taylor. 

Infix' Pafcb. or Trin. ixW.^.C. B. 

fo. J517. • Ti A R, in Trefp/ffs for taking of Goods y bj 
PJ Prejcription in Dean and Chapter^ for Stallagt 
in a Fair by Prefoipti v. 

fi}. 151^. Iffue was join'd on the Prefcription, and 
after Verdid for the Defendant, feveral Ex- 
ceptions were taken in Arreft of Judgment. 

I. That the Prefcription was. That the 
Dean and Chapter had rationahik Tolnet' fcili- 

cet inter alia pro qaalihet duplici Stalla coopert^ ^ c^c. 

Et pro f undo five folo prope &* juxta eandem Stal- 

lam e^ ctim eadem occupat* 12 d. &c. And Toll 

and Stallage are two diftinft Things, and for. 

that thefe Books were cited, viz,. Rafiah 

Terms de la ley 167. M?. 474. Heddy and IVel- 

boujts Cafe, Bro. 77/. Tollrz. 9 H. 6. 47. and 

then all that which comes under the fcilicet is 

repugnant and void ; and for that Sims and 

Gregory^ Cafe, Aliens Rep. 2 J. Hob. 72. Foft^er 

and Jackfons Cafe were cited : And the Law 

requires, That proper L^riw Words iDhould be 

ufed in pleading, and for that the Cafe of 

Alban and Brownfal^ Tth. 16;. was cited,- 

where the Defendant prefcribed for a Paffage 

over Land, and adjudg'd ill on Demurrer, 

becaufe Pajfagium is properly over Water ; 

and alfo the Cafe of Payne and Partridge 

in C. B. was cited to that Purpofe, which 

was an Adion on the Cafe for not tranfport- 

ing the PlaintiflF Toll Free over a Ferry a- 

gainft a Prefcription to that Purpofe ; And 

the Declaration was** tempore cujus^ &c. there 

had been quoddam Tolnetum^ Anglice a Ferry 

V^ithin the Vill of Littleport^&c. and after 

ypl^ II- Verdia 
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Verdid for the PlaintifF, Judgment was ar- 
refted for the Repugnancy of the Word 7oi- 

t»et*, SeJ n,n alocat^ Exceptio in this Cafe, be- fo. ipp. 

caufe Telnet^ may very well fignify Stallage, 
as a general Word for fuch Duties or Pay- 
ments. And for that Pov^el Juftice cited 
2 Rolls Abr. 12 J. Hickman s Cafe, where 'tis 
faid. That the Lord of a Manor may pre- 
fcribe to have the 8th Part of a Bufhel of 
Corn, in 4 Buihels brought to the Market 
within the Manor, nomine Tolneti^ for Stal- 
lage, fold or not fold ,• and that it is a good 
Prefcription, though it be to have it in 

Specie, 

2. That the Prefcription to have Toll, 

fcilt* inter alia pro qualibet larga StalUy &€, was 

altogether uncertain and void, and the Pre- 
fcription was entire, and therefore ir ought 
to be entirely (hewn, fed, non allocat\ for 
there need not be more ijiewn than the pre- 
fent Occafion requires. 

3. That the Prefcription was uncertain, 
and fo void ; becaufe the vzd. was to be paid 
for the Stall and the Land, prcpe & circa StaL 
lam^ &c. fid non allocat\ for that (hall be as- 
certained by the common Ufage of the Fair. 
Judgment for the Defendant ;>er totam Curiam. 
Lutwjcbe of Council with the Plaintiff. 



^Wktsverfus Kirby. 

Tafch. izW.^. Rot. y 29. C. B. 

COUNT for taking and carrying away the fo. 1519. 
V Lint iff 's Goods. . Bar, That the Borough 
of Lynn-Regis is an ancient Borougby and that 

S 4 the 
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the Tort tbtre is an ancient Port^ and that aU 
Lards and Tenants in Fee of the (aid Port^ bavi 
. ufed to have Toll and Cufiom of all Strangers^ &C. 
and ufed to D'tfirain for non Payment thereof: That 
the Kingy who now is in Right of the Datchy 9f 
Cornwall, was feifed in Fee of a fourth Part if 
the faid Port • and that the Mayor ^ &c. ivere fei* 
fed in Fee of the other three Parts thereof^ &c. That 
tie faid King, {by virtue of the Statute f W. & M.) 
bjf Letter s^P at ents under the Exche^uer^Sealy de^ 
tnifidto D.Bedingfield, in Tru^ for the May-^ 
ijr, &C. his fourth Part ^ habend'/e'r ;i Tears ^SlC. 
yielding Rent, &c. That the Plaintiff brought 
Merchandizes into the Port^ &c. and fets forth the 
T^articulars tbereef, arid the particular Toll to be faid 
for each refpeili'ue Parcel ; which Toll the Defen* 
danty as Servant and Officer appointed ^ &c. ifc* 
manded, and jafiifies for Non-payment of the Toll, 
ffhereto the Plaintiff demurred, for that it dont 
appear by the Plea, whether the Borough was an* 

tiquus Burgus a Tempore memorar necne, 

&C. and the Defendant j dined in the Demurrer. 

fo. i$i2. !• ObjeB, Firft, it was objcded in this Cafe, 
That there ought to be a good and valuable 
Confideration for fuch Toll ; for of com- 
inon Right the King's Subjedts have the Li- 
berty of ufingthe ancient Ports of the King^ 
dom, and that they are as free to them as 
the King's High-way ; and therefore to re- 
ft rain them from their faid Liberty, there 
ought to be a merritorious Confideration, 
and a ejuidpro quo, and for that Roll. Tit, pr^e- 

fe.1^13. fi^^p^^ ^^f. Nu. f . I Jones 162. The Corpo- 
ration of Bojton^ Mvor ^74. Smith and Shep^ 
pard\ Cafe, Warren and Prtdtaux^s Cafe, 
I Mod. J^ep. J04. and 5 Keh. 27^. and 2 Mod. 
Rep. James and Jobnfons Cafe, i Sid. 25^4. 
VoUL Hefijord 
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Befhord and fTiirs Cafe were cited for the 
Plaintiff. 

2 ObjeSt. That there is no Confideration 
alledg'd in this Cafe, as there ought ro be, 
for it is only alledg'd. That the Lords and 
Tenants of the faid Port a tempore cujus^ &c. 
have received the Tolls in the Bar mentioned 

erga refarationem ejufdem portus per ipfes fiern^ j 

whereas it ought to be alledg'd in Fad:^ thac 
they, a tempore cujus^ &c. have repaired, and 
in Confideration of that Reparation, &e. 
and for that i Sid. 237. 22 E. 4. 8. a. and 
other Cafes were cited. And notwithftand- 
ing what is alledg'd, it may be they never 
did repair it, and their doing that being the 
very Ground of their having the Toll, it 
ought to be fufficiently alledg'd; 

3 ObjeS. That the Prefcription t6 take the 

Toll is nonfenfical, for it is to take Rationabi^ 

diftriBion hujufmndi Rebus mercifhon (^ mer-,^ 

chandiz,* de auibufdam Theolon Jive Cufium* ilf 

* ftc debit' & folubW fuer\ 

The Cafe was not then, nor yet is, dc- 
terminM ,• but the Court ftron^ly indin'd fojc 
the Defendant ,• and PdM;^// Juftice faid. That 
the King might have a Port and Toll with- 
out any Confideration ; and that one who 
hath a Port, is obliged to repair it, or pther^ 
wife he may beinditfted. And Trebj Chief 
Juftice faidj That he was i Reporter when 
the Cafe of Trideaux and Warren^ before ci- 
ted, was in Debate ,• and that it Was theft 
held, that the Owner of a Port might 
have a Toll by Prefcription, without 
alledging of any Confideration. But in^ 
the principal Cafe, the Defendant hath ta- 
ken upon him to alledge a Confideration, 
and therefore quare^ if it be not well aUedg'd^ 

whe- 



646 Trefpafs. 

whether the Plea is good. Lutv/jche v/^soi 
Council with the Plaintiff, Levitiz, pro Def. 
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Hardall wry^ Smith a?tdWz\kcvly. 

Trin. 12 PT. 5. Rot. 1789. C. B. 
OUNT for taking and carrying away a 



J u iM JL for taKing ana carrying aii/ay a 
Mjre^ and converting and difpofing it to \ 
(o. 1524. their own Ufe. Bar to all^ except the taking ani 
carrying away^ ^on Q\i\p^ i and that they jufii- 
fy^ by Virtue of a Levari Facias, on a yudgment 
in a Court^Baron^ &c. Demurrer, &c. 

Two Exceptions were taken to this Plea ; 

1. Becaufe 'twas faid by the Plea, That a 
fo. 1526. Plaint was levied in the Court-Baron; but 

it is not faid, before what Perfons the Court 
was held. 

2. Becaufe 'twas not mentioned in what 
County the Court was held, nor that it was 
held in Com' prai ^ and both were held good 
Exceptions, ptr tot' Cur. 

But then the Defendants Council movM, 
That in the Declaration, Trover and Convert 
Jion^ and Trefpafs are join'd together, which 
can't be, and i Sid. 244. and i Cro. 20. White 
and Rifdens Cafe were cited, fed non allocat* ; 
for the Allegation of the Converfion of the 
Mare to their Ufe was only in Aggravation 
of Damages. Judgment pro ^er\ Bury Ser- 
jeant, now one^of the Barons of the Exche- 
quer^ was of Council with the Plaintiff, and 
Girdltr Serjeant with the Defendant. 

VolII. Bird 
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Bird verfus Dickinfon, 

Trin. 12 ?r. 3. Rot. ^94. C. B. 

GOV NT for hreahhg the Plaintiff^ s Clofc^ fo. i52<5. 
callU the Fold- Bar, That one Nathaniel 

Bower xvas fetfed in Fee of a Mfjpiage^ &C. and 
that he had a IV ay by Prefer! ft ion from the common 

Way in Barnefley, over the Clofe in quo^ &c. 
to the Fold of the fald N. B. juxta & proxime 
adjungens did' Meffuag' ipfius N. B. and that 

he demijed to Donford, jor 2 1 Tears^ a die Dat* 
Indenture prxd' i and fothe Defendant juftifies 
as Servant to the faid Donford. To xohich Plea 
the Plaintiff demurs. 

Thefe Exceptions were taken to this Plea : fa 152S. 

1. That the Prcfcription for the Way is, 
from a common Way, call'd Weftgate in Bar^ 
nejley^ over the Clofe in quo^ &c. dd cjuoddam 
Atrium ipfius Nathanielis Bowery call'd the Fold^ 
adjungen^ pra£ Meffua£ ipfius Nathanielis in 
Barnefley pra£. But it is not fhewn in what 
VilU CT*^. the (aid Fold is ^ and although it 
adjoins to a Meffuage in Bamejley^ yet it may 
be in another Vill, for the ultimate Bounds 
of every Place terminates and adjoins to the 
next Place to it. 

2. That it appears by the Plea, that the 
Defendant, as Servant to Donford^ juftifies 
the Trefpafs, under Pretence of a Title in 
Donford to a Meffuage demised to him per Na^ 
thanidtm Bcwer ; and it is alledged by the 
Plea, that the Haben£ of the Ltzk was a die 
datus Indtf^tura prised* ; whereas no Indenture 
was mentioned before, or after ; and if there 
had been a Bemife by Indenture, the In- 
denture itfelf ought to have been pleaded : 

So 
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So that it don't appear, that at'' the Time of 
the Trefrafs, Donfcrd had any Right to di- 
fturb the PlaintfTs Poffeffion. 

And for theft Exceptions, the Plaintiff 
had Judgment. Lutwycbev^zs of Council with 
him. 



Ford wryirx Edgecombe Md Lidfton. 

Mich. II W. I. Rot. 6S9. C. B. 
fo. 1529. /^O U NT for taking an Hogfhead of Syd*. 

Vwi P^^ i^ Abatement bj Outlawry after Judg. 

ment. Dcmuvrtr^ for that it Jon t appear^ wte» 

: ibir if is the faid Edgecombe, or the faid Lid- 

#on, qui ad Breve & Nar* refpondere com- 
pdli non debet, &c. 
fo. 1531. One Exception only was taken to the 
Plea, viz». Becaufe *tis thereby faid. That 
the Defendants Ven & Defend\ &c. & die 
ifuod ipfe (whereas it fbould be ipfi) ad Bvei*e & 
Naf^ refpondere compelli non debet (whereas it 
fliould be debent.) And a good Exception per 
Cut\ And the Court feemed to be of Opi- 
nion, that it it had been ill on a general De- 
murrer. 

Notu The Defence is Ven & Defend^ 'uim 
^ Injur ^uando^ &€. but nothing was faid to 
that. 
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Ed. Wallis verfus Sam Savill, & aP. 

Trin. i; ?r. ;. Rot. iyo6. C J5. 

COUNT for taking bis Cattle 21 April, &•'«»• 
170 1. ^»^ 0^£^r Cattle the fame Duf. 
Bar, hj a Dtmife of fart of a ReSory^ referoing 
Renty and that 77 I. 10 s, were in arrear^ &Cw 
and fo they jufiify the firjt taking for 62 1. 10 S. 
and the latter for the Refidue. Demurrer, &c. 

Judgment was given for the Plaintiff, be- *<>• '53^' 
caufe the Second Diftrefs was not lawful j 
tor one can't have two Diftrefles for one and 
the fame Rent j for it was his own Folly 
that he did not take a fufficient Diftrefs at 
fir ft. Moor 7. Nu. 26. Cro. Eliz,. 13. Nn. 8. a4c. 
Lutwyche fro ^er. 

^are. If the fecond Diftrefs had been ju- 
Aifiable, admitting it had been pleaded, that 
at the Time of taking the firft Diftrefs, thttt 
was not a fufficient Diftrefs on the Land 
demifed, and that the firft Diftrefs was but 
of fuch a Value, &c. 
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Allen verfus Harris. 
Hit 8 fT. 3. Rot, 32y vel 526. C. B. 
fo. 15:^7. ^'^OUNTy That he was pojfejfed of a Waftcoac, 

\^^ and that he lofi bona & Cacalla prscd', ani 

that the Defendant found and converted bona & 
Cacalla praed*. The Defendant confeffeth the Con- 
*utrtiony but f leads ^ that the Plaintiff bad acquit- 
ted and dif charged hiWy &C. in Confideration of tf 
Tromife made by him to faj the Plaintiff 20 s. &C. 
Demurrer, &c. 
fc.1538. Le'vinz^y for the Plaintiff faid. The Plea 
was ill, becaufe it is not averr'd, that the 20 /. 
were paid before the AAion was brought, 
for as it is now pleaded, it is but the giving 
one Adion in lieu of another. But GirdUr, 
on the other fide, faid. That it hath been 
rul*d, that where, by the Agreement, there 
are mutual Promifes, and mutual Remedies, 
there fuch Agreement is a good Bar ,• and 
for that he cited Cafe and Barbers Cafe, 
^ J ones lyS. 2Lnd PFickham and TiyWs Cafe, 
2, Jones 168. But the Court faid. That the 
Point of this Cafe was not adjudged in thofe 
Cafes } and that they would not change the 
conftant Form of the Law in pleading in 
fuch Cafes. Then he movM an Exception 
to the Declaration, 'vix,. That the Declara- 
tion is, that he was poffeffed of a Wajtcoat^ 
and afterwards, throughout the whole De- 
claration, it is faid. Bona & Catalla prad\ 
which can't be when one Thing only is 
mentioned before, fed non alloc at\ the De- 
murrer being general. But perhaps it might 
have been otherwise on a fpecial Demurrer. 
Judgment m ^er\ 
\^1. II. WASTE. 
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Leigh verfus Leigh. 

Hill. iW.&M. Rot. 1805, 1805, 1807, 

1808, 1809. C.B. 

THE Tlaifitif brought a Writ ofWafie^ as fo. 1539. 
^ffignee 0/ J. Barton ^»^ Ed. Badbey^ 

jiffignees o/Tho. Leigh \ in whioh the Plaintiff' 
tnade Title hy a common Recovery fafftr'^d by the 
/aid T. Leigh, to the Vfe of him/elf for Life^ 
Remainder to the Defendant for Life^ Remainder 
to Trtiftees for Tears^ Remainder to the Heirs- 
Male of the Body of the faid T. L. Remainder to 
his ri^ht Heirs^ that the faid T. L. died without 
Iffue^ and that the Defendant fecit Vaftum Ven- 
dition' & diftrudion'3 &C. yind declared^ That 
the faid T. L. was feifed tn^Fee^ &c. and^ by Leafs 
and Relcaje^ conveyed to Percey Goring and 
E. Goring, &C. to make them Tenants to the Pre^ 
cipe ; which Recovery was had^ wherein the faid 
T. L. was voucht^ and he voucht the Common 
Vouchee^ &C. to the Vfe of himfelf for Life^ Re- 
tnainder to Trnfiees for Tears^ Remainder to the 
right Heirs of the faidH. L. and that he devifed 
the Reverfion in Tee to the faid Barton an Bad- 
bey, and their Heirs^ and died without Jffue : 
Jifter whofe Death the Defendant enter* d^ and the 
Devi fees were feifed of the Reverfion^ and they 
devifed the Reverfion to the Plaintiffs and then he 
affigns feveral Wajles^ which (for the mofi Tart) 
were Wafles in Trees and Woods^ to many ofwhich^ 
the Defendant pleaded nul Waft fait emirely^ 

and 
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and to Tart of the other Wafies^ and tp tbeh\ 
fiduefhe jnftifies the IVafies for Boot^. JIVbii 
Af alters are traversed by the Rtflitation^' aadfi- 
%eral Iffues are taken thereon. 
fo. 1 547. Tafch. j^W.& M- Regis & Regindt this Caofe 
was tried at the Bar of C. B. And on the 
Tryal Lutwycbe of Council with the Defen- 
dant objedied. That as to thofe Waftes to 
which the Defendant had pleaded nul W$f 
jait^ that the Plaintiff ought to (hew a Title 
to the faid Parcels of Land wherein the faid 
Waftes were aflign'd j for that was the gcoc- 
ral lifae in this Adion^ whereby nothing 
was admitted ; and fo was the Opinion of the 
fo. 1548. whole Court : But the Court being inform- 
ed^ that the Evidences of the Plaintiff's 
Title were in the City, Leave was given to 
fend for 'em 

That nul JVafi fait is the general Ifliie^ 'viit 
Sir f-ohn Gage\ Cafe, Godb. 209. 

Note^ The Statute is recited in the Writ in 
this Cafe, and fo by the Regifier^ A 73- *• it 
ought to be, for 'tis there laid, ^jfod Statui 
debet rcfeti in omnibus brevibus de Vafto prater- 
quam de *vaJto failo in dote d^ in Cu/todiay ,& 
quando fit breve de 'vafio fa£to in Tenement is fer 
legem AngUa tent^ tunc amplificat Statut^ per hoc 
quod dicitur ad termin vita vel annor feu de illis 
qua fer legem Anglia tenentur. Et fcitnd^ eft, 
quod Exilium debet poni in Refetitione Statuti 
ijuando contingit. Et hoc patet per Marlebridge 
cap. ag. quod efi Warrant^ de hoc brevij Kir de 
Repztitione Statuti in eodem^ quia ponit ibi Exili- 
um in-Repeiitione ficut Vaftum. 
Where aSta- And in i^ro. Parliament. 7 y. it is faid. That 

tutc ought to wherea Statute gives a Writ, and ordains tbe 

^WHt or'^'^^ertaln Form of the Writ, there the Party 

Count. « Aatl not make^Mencion of the Stature^ in his 

* VoU II. Writ 
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Writ or Count ; as in Formedon in iefcenier yquod 
tl deforceat & hujufmodi^ & e contra on the 
Statute y R. 2. C^ 8. H. 6. & de Malefaitoribus 
in Parcis, Weftm. I cap. 20. the Statute (hall 
be rehearsed, for the Statute is in the Affir- 
mativCj and without Rehearfal non Vatet whe- 
ther he ufes the Adion by the Common 
Law^ ftcut potefi, or the Adion on the Sta- 
tute. But in Debt by an Adminiftrator or 
Executor de bonis aJportat\ &c. he doth not re- 
hearfe the Statute ; for an Action of Debt and 
Trefpafs were at the common Law before in 
other Cafes. But per Mordant in Wafte againft 
a Tenant for Life or Years, the Statute (hall 
be rehearfed^for there was no other Adion or 
Prohibition at Common h2iW*yContra in Wafte 
againft a Guardian or Tenant in Dower ,• 
for there was a Prohibition of Wafte againft: 
them at the Common Law^ y H.7. 17. 

And if it ought to be fo, then the Que- 
ftion isj if the Statute in this Cafe is well 
recited in the Writ ( as this Cafe is) for the 
Writ only recites, that by the Statute non 

liciiit alicui facere Vafium^ &c, in Domihus Bofcis 
feu Gardinis fomitting terris) but in the Con« 
clufion of the Writ it is faid, that the Defen- 
dant /ic/V Vafium^ d^c, de terris y &c. 

And for that vide F. N. B. ^6.g. where it Where the 
is faid. That in a Writ of Wafte, if the Pre- Writ IhalJ be 
mifles of the Writ rehearfe quod non liceat all fi^od tho* 

cui facere Vaftum in Domihus Bofcis & Gardinis ^^^'^^'^^^ 

and it isfaid in the end of the Writ, that the PcmilTcs 
Defendant had committed Wafte in Lands, than in the 
Houfes, Woods, Gardens, and in Exile of Conclufion. 
Men i fo that more is in the end of the Writ 
than was rehearsed in the PremifTes of it : 
Yet the Writ is good ^ and fo if lefs be in 

T the 
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the end of the Writ than is rehearsM in the 
Premiffes thereof; as if it be rehearsM, quol 

cum frovifum tjt^ quod non liceat alicui f^tcere Fi- 
fium in terrisy Domibus^ Bofcis & Gardinls j and 
in the Conclufion thereof, it isfaid, quod tht 
fo. 1549. Defendant, /enV Vaftum in terris only, or in 
Bofcis only, or in Houfes only ,• yet the Writ 
is good. And in x\\z Regifier ubi fufra j%.b. 
after that which is there Uid as before, thefe 
Words are added thereto, Attamen Anno E.iy. 
quod Jam Breve in quo non fecit exilium in repeti- 
tionejedtantum in conclufione confiderat^ fuit honuniy 
&c. Vide for that Fitz, Wafie^ 128. 

^are^ ( as this Cafe is ) Whether there 
was any Neceffity to (hew, that there was a 
Leafe and Releafe to make a Tenant to the 
Vrecip in this Cafe ; i. Becaufe the Defen- 
dant claim'd his Eftate under the common 
Recovery ; 2. Becaufe, in every common 
Recovery, it (hall be intended, that there 
was a good Tenant to the Precipe, till the 
contrary is (hewn on the other fide ; and fo 
it was refolv'd in the Cafe of Dame Griffin 
v. Stanhope^ 2 Cro. 4^4, 4^5. on Evidence ; 
and fo it was alfo refolv'd by Powell Juftice 
(now one of the Juftices of B. R.) in a Tryal 
at the Aflizes at Tork on the producing of that 
Book in Court, in which Cafe I was Coun- 
cil, and caus'd the faid Book to be produced. • 
In 27 H. 8. 4. a. it is faid by Montague, 
That if one pleads a Recovery, he (hall not 
fay, that the Tenant was feifed ; to which 
Fitzherbert anfwered, he (hould fay, that he 
was Tenant of the Land. Vide FitzJj. quod ei 

deforceat, 4. Br. Pleadings, 6. 42 Ajf. 5. 

And in Lincoln College Cafe, Ci9. 3. 58. ^. 

there, rather than a common Recovery (hall 

be taken to be void, becaufe there was not 

Vol. II. any 
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any Tenant to the Precipe^ the Court intend- 
ed, that the Tenant was in byDiffeifin, it be- 
ing alledg'd^that the Tenant in the Recovery 
was then Tenant of the Freehold, but fuch 
Intendment was,bccaufe Eftates of Freehold 
were alledg'd to be in others which fliall not be 
intended to be furrender'd : So that it feems 
by thofe Authorities, that it is not neceflary 
prima Facie always to alledge how the Te- 
Tenant in a common Recovery became Te- 
nant ; but that, in the principal Cafe, it 
had been fufficient to fay, that the Writ of 
Entry was brought againft the Gorittgs tunc 
Tenentes liberi Tenementiy &c. 

But yet in Wakeman and BlackweU\ Cafe^ 
2 Mod. Rep. 70. Pafch. 28 Car. 2. in C. B. there 
the Plaintiff, in a ^are Impedit, entituled 
himfelf by a common Recovery fuffer'd by 
a Tenant in Tail, and alledg'd two others 
to be Tenants to the Precipe ; but did not 
fliew how they came to be fo ,• and the 
Court (as it is there faid) on fearch of Pre- 
cedents, enclined, that it was not well plead* 
ed, but did not deliver any Judgment : But 
neverthelefs that don't oppugn what is faid 
before,that it may be intended when nothing 
appears to the contrary; but it muft beown'd, 
that the ufual Form of Pleading, is to (hew 
how the Tenant became Tenant. Ideo ^a- 
re^ If it be neceflary alway to (hew fpecially 
how the Tenant was made Tenant ? But fo, j#jq, 
if fuch concife Way of Pleading (hould be 
allowed, I don't fee, that any Inconveniency 
would enfuej for if it (hould be pleaded^ 
that there was no Tenant to the Precipe^ 
then liTue might be taken thereon, as ap- 
pears by Rafial^ s Entries ^ TiP^ formedon in Ex€» 
cut" 3 & 21 £.4.7,8. 

T % ^are 
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If it be not ^are alfo, If a common Recovery to 
a "Sioir ^^^^ "" ^ ^^ concifely pleaded in this Mm- 
Recovery to "^^3 'viz^.To fay, that aWrit of Entry ,<^c. was 
Ufcs to fay, fued out againft fuch Perfons then Tenants 
that a Writ of the Freehold^ &c. and then to proceed in 
wa^f^'^d' ^^'^^^^ Manner as is mention d in the Writ of 
againft fuch P<^rmeJon in the Cafe between Hunlocke and - 
Perfons, then P^^rf, antea Pag. 416. And I don't fee 

Tenants of any Reafon but that it may be fo briefly 
the Freehold, pi^^jg^^ as well as Judgments in other Ca- 

fes : But then (as it feems ) it would be ne- 
ccffary to (hew, that the Recovery Was ex- 
ecuted, either by Entry^ or by an Habtrt 
Facias feifinam retorn'd ^ for, till that is done, 
the firft Eftatesare not altered, Awbery 'u. the 
Lord Bridgivater^ i Jones i. 10. Co. i. S beliefs 
Cafe, 2 Levinz, 5 1 . Hudfon v. Benfon and Ba- 
ron. 

Note alfo. That the Defendant, in the 
principal Cafe, hath pleaded in the begin- 
ning of the Bar to the feveral Waftes affign^d, 
nul Wafl fatty gnd Iffue is taken thereon ,• and 
afterwards to part of each other particular 
• Wafte, hath pleaded nul Waft fait ^ and a fe- 
veral Iffue is thereon taken ; whereas all that 
might have been comprehended in the firft 
Plea of nul IVafi fait^ and that appears by 

Cokeys Entries^ 702. h. and Winches Entries^ 1 168. 

Note alfo, That in the principal Cafe, the 
Defendant hath pleaded to each Part of eve- 
ry Wafte, which (he juftifies, <juod ^er Aili- 
onem fuant frad^ habere non debet ,• and hath con- 
cluded it with an HocParat^ efi 'verificarey unde 

fetit Judicium ; and that Repetition might have 
been avoided, as appears by the faid Prece- 
dent in Winchy 1168. whereunto, for Brevity's 
feke, I refer; and. by thefe Means (if they 
Vol. IL had 
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had been obferv'd) a great Prolixity in this 
Record had been avoided. 



Ferrers verfus Williams. 

Trin^ ^ W.%. Rot. 527. C. B. 

THE PI aim if brought a Writ of Wafie^ fo.1551. 
wherein he entituhd himfelf to the Rever^ 
fion^ Exfeilant on an Efiate for Life in the Z)f- 
fendant^ as Confin and Heir c>/ William White, 
and coHTited accordingly ^ and the Defendant plead' 
ed in Ahatement oj the Writ^ that the faid Wil- 
liam White devifed the faid Reverfion to the 
TUintff^ and the Heirs of his Body ^ and tr aver fed 
the Defcent^ &c. Demurrer_, &c. 

The Exception taken to the Plea was, xha^^^h 
That the Addition of the Traverfe had made Plaintiff's 
the Plea ill, becaufe the Defcent was falfi- Tide isby 
fy'd by the Devife to the Plaintiff: But it Dcvifc, ^^/^, 
was adjudged, that the Traverfe was good ; ^5^},^^^ ^ 
fed nota^ That if that Excepcion had been cent, is a 
fhewn for Caufe of Demurrer, the Plea had good Plea on 
been ill, as it is adjudg'd, Co. Entries^ jof. « general Dc 
Yd-u. J J I. BedeU and Lutt\ Cafe, 2 Cro. 22 1."'*'"^''- 
And in Dier ^66. a. & b. it is adjudged to be 
ill on a general Demurrer. But, note^ that 
was in 2 1 d^ 22 Eiiz,. which was before the 
Statute of 27 Elix,. Cap, y. of Demurrers. 
Judgment, tjucdBre've d^fjitur, Girdltr of Coun- 
cil with the Plaintiff. 

Afterwards, a new A6lion was brought, If, on Exami- 
and, by Confent, the Defendant pleaded "*f'on, it ap- 
nnl Waft fait^ and was at Liberty to give any P^^"' ^^^^ 
fpecial Matter in Evidence ,• and on theJ^JQ(.s havrc*^ 
Tryal at Tork^ before ?07W/Juftice, it was had a view 
objected to ftay the Tryal, that none of the of the Place 

T 5 Jurors^^"^^> ^^^ 



€^i Wafie. 

Tryal flull Jurors had the View of the Place wafted, and 
^ ftay'd. ^^ Examination it appeared to be io^ and 
thereupon the Tryal was ftay'd, d^ pc ma- 
teria iorwi'vity 'vide 9 H, 6. 6y. b. Tla. ai. that 
if 6 of the Jurors have not had the View of 
every Place where the Wafte is affign'd they 
(hall not be fworn. But by Dier^ iLeon. 267. if 
Wafte is affign'din feveral Places^and of fome 
of them the Jurors, have not had the View, 
of them the Jury may find nul Waft fait. Lut~ 
wycbc was of Council with the Defendant in 
the principal Cafe on the Demurrer^ and alfo 
oir^the Tryal. 
Howtbc Ex. Uota^ That, in the Cafe of Sir John Gage 

Suo be ^- ^'^'^'^y ^'^^'^^ ^^9. it is agreed by the 
whole Court, that if, ia a Writ of Wafte, the 
Defendant pleads nul Waft fait ; and it ap- 
pears on Examination (on an Oaih of Vojer 
dire adminifter'd ) that 6 of the Jury have 
viewed the Place wafted, that is Ihfficient j 
and the reft of the Jury need not be exami- 
ned. It was alfo agreed. That, if the Jury 
fwear, that they know the Place, that is fuf- 
ficient, tho* they be not fworn to fay whe- 
ther they have had the View. And altho' the 
Place wafted be (hewn to the Jury by the 
Plaintiff's Servant, yet, if it be by the She- 
riff's Order, it isfufficierit, vide Noy y. Litcb- 
field and Sander's Cafe. 
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Kimp verfu4 Cruwes and three others. 

Intrat' Hill. 7 W %. Rot. 1684. C. B. 

COUNT for breaking hisClofe cj/iVBroad- fb. 1 573. 
clofe, and taking ; Cows^ &c. Bar, 
non culp' to the breaking J&iq. (?/Broad- 
clofe, and to the taking^Szc. oftheCows 
they fleady that thej took them /w Bufment Mea- 
dow^ of which inter alia the Defendant C. and 
another were pojftjfed for a Term of Tears y &C. and 
demifed them to W. W. yielding certain Rent^ 
and for Rent arrear they difiraind. Replic*, that 
the Cattle wtre not Levant and Couchant^ &C. and 
Verdi5t and Judgment for the Plaintiff, 

Darnel StriQ^nt, for the Defendant, mov'd fo. rc77. 
for a Repleader, becaufe the Iflue was alto- Whether one 
gether immaterial ; for the Leffor might di- Ihall diftrain 
ftrain the Cattle on the Land, tho' they were ^^^ .^^'j!" 
not levant and couchant^O.Lir^?.^. GoldS^t- refc^v'd on^a 
jeant prayed Judgment for thePlaintifF,and he Leafc for 
took a Difference between an ancient Rent Years, or a 
due by Tenure, by reafon of an ancient Seig- Rent-charge 
nory, and he agreed that in fuch Cafe ^^^ cmlt ^reh^ 
Lord may diftrain, for the Arrears of fuch vane and 
Rent, the Cattle on the Land held, before couchant. 
they are levant and couchant, fectis of Rene 

T 4 ^^ 
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de novoy be it by Grant or Refervation. And 
the old Books cited by Coib to maintain hisOpl- 
nion,C<7. Lit. 4.7. on view thereof appear to be 
in Cafe of ancient Rents due in refpeA of the 
Seignory ; and in Maintenance of that Di- 
yerfity he cited 2 Leon, 7. Dyer 517, !}i8. Crs, 
£/ij?:,. 549, Jjo. Hob. z6^. Rejnotd^s C^f^. Do- 
£for and Student^ cap.j. foL 15*. The Opinion 
of which Book is exprefly againft the Opi- 
nion of Coke in I Inft. Darnel Serjeant e contra. 
The Difference in the Books feem to be that 
where the Cattle of a Stranger are Trefpaf- 
fers, they are diftrainable for Rent, tho' not 
levant and couchant, [ecus where they efcape 
for Default of Fences of the Tenant him- 
felf, who ought to pay the Rent, 41 i£. 3. 16. 
If H.J. 17. 22 E. 4. 49. RoUs Difirefs 668. 
At another Day Gold Serjeant faid, that al- 
tho che Replication would have been ill on 
Demurrer, yet the Defendant having taken 
IfTue thereon, and it being found for the 
PlsiniifF, ic is aided by the Verdift ; for the 
Detendant ought to have rejoined^ that the 
?o. 15:78. Cattle were Trefpaffers : For it is agreed on 
the other Side^ if the Cattle came in by E- 
fc:^pc for want of Enclofure in the LefTor or 
his Tenants^, that they are not diftrainable 
beforej they are levant and couchantj Rolls 
2 Rtf. T41. Gwin and Dawport\ Cafe^ The 
Plaintiff counted for the taking, breaking, 
and carrying away 12 Boards; the Defen- 
dant to the taking and carrying away plead- 
ed Non cHlp\ and to the breaking faid, that 
the Plainiiff had fixed them to his Houfe, 
and they hindered his Light, wherefore he 
broke them : The Plaintiff replied, that he 
did not fix them to the Defendant's Houfe, 
on which they were at Iffuej zn^ it was 
Vol. II. found 



/ 

appendix. 66 1 

! found they were fixed^ but not by the Plaiti- 
i tiff. And it was moved in Arreft of Judg- 
: ment^ that rhe Iffue was immaterial, for it is 
r not material who fixed them ,* but fer Cur 
\ that ought to have been avoided in Plead- 
ing i wherefore the Plaintiff had Judgment 
after Verdid, altho' the Ilfue was not good ; 
! and he cited a Cafe^ the Record whereof 
was brought into Court, Colwel v. MilneSy Hill. ' 
:io d^ 21 Car. 2. C. B. Rot. 1770. Trefpafs for 
breaking his Clofe and taking his Horfc ,• the 
Defendant juftified for a Diftrefs for Rent on 
a Leafe for Years ; the Plaintiff replied, that 
the Horfe was not levant and couchant ; 
whereon IfTue and Verditft for the Plaintiff. 
And afterwards it was moved by Seys^ as ap- 
pears by the Rules in the Cafe, that rhe If- 
fue was immaterial, but the Plaintiff had 
Judgment. Powel Jn&icc. None of the an- 
cient Books warrant the Opinion in Co. Lit. 
47. except 7 H.J. 1 and 2. and 10 H 7. 21- 
but it feemM to him that the Law was with 
this Diverficy, where the Cattle of a Stran- 
ger efcape without Default of the Owner of 
the Cattle, as for want of Enclofure by the 
Tenant, that in fuch Cafe the Lord can't 
diftrain them for Rent, before they are le- 
vant and couchant, fecus where the Cattle 
are TrefpafTers in the Land held, by Default 
of the Owner of the Cattle ; as where he puts 
his Cattle there (as was held by all the Jud- 
ges,! 5 H.7. 17.) So it feems where the Owner 
of the Cattle is bound to maintain his Fences 
between his Clofe and the Land held, ad- 
joining; for then the Cattle areTrefpaffers by 
his Default, in which Cafe the frefh Suit by 
the Owner of the Cattle, or Levancy and 
Couchancy are not material, jH. 7. 1. 10 H. 
7. 21. II H. 7. 4. which Books (as it feemed 
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to him) are fo to be intended ; but where 
the Cattle efcape for want of Enclofure by 
the Tenant: of the Land held^ the Bfcape of 
the Cattle being in fuch Cafe without any 
Default of the Owner thereof, they are 
not diftrainable for Rent till they are levant 
and couchant j and therefore in Cafe of a 
Diftrefs by the Grantee of a Rent-Charge, 
in fuch Cafe 'twas held,that theEfcape or the 
frefti Suit were traverfable, i j H.7. 17. And 
it is there faid by Brian^ that if the Owner of 
the Cattle which efcape^ fee them and fuffer 
them to continue there^ he (hall be deem'd in 
Law as a Trefpaffer who put them in ,• fo 
that, by him, they are not diftrainable in 
fuch Cafe without Notice and Continuance 
fo- '579- on the Land afterwards. But in 22 IS. 4. 49, 
yo. *tis faid, that Cattle which efcape^ altho* 
at firft not diftrainable, that yet by their 
Continuance on the Land they are diftrain- 
able, and there no mention is made of any 
Notice given. And Choke there agreed, that 
if they continue after Notice given to the 
Owner, they are diftrainable ; but it feem*d 
otherwife to him if they do not continue af- 
ter. Iflue may be taken on the Efcape, Br. 
Diftrefs 24. and fo 'twas in 27 E. ;{. 4. And 
by fome Books it feems they are diftrainable, 
if levant and couchant, tho' the Owner 
know not thereof, i Ro. Diftrefs 668. Nt$. 2. 
48 E. ;. 54. 2 H. 4. 16. Fitz^b. A'vowry 219. 
On a Diftrefs and Avowry by a Grantee of 
Rent-Charge, the Plaintiff faid, that he had 
nothing in the Land at the time, &c. and 
that his Cattle were not in that Place feed- 
ing, nor by keeping, but by ill- keeping they 
efcap'd ftraying i the Defendant replied, 
that the Cattle were feeding there by Agift- 
VoU IL menr^ 
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ment^ and Iffue thereon. Br. Difi. 74. agrees 

\vith Do£ior and Student^ that the Cattle of a 
Stranger which efcape are not diftrainable 
without Levancy and Couchancy j but if 
the Books of 7 H. 7. i. and lo H. 7. 21. are 
Law, that holds only in Cafe of the Lord or 
the Grantee of a Rent-Charge, when the 
Cattle are there on the Land without any 
Authority, and not as an Horfe in an Ho- 
Itery : Yet that don't hold in Cafe of Rent 
referv'd on a Leafe for Years, for the Leffor 
in fuch Cafe (hall not take Advantage of his 
own Tort, and diftrain the Cattle which 
efcape on the Land by Default of the Fences 
which he himfelf ought to repair j and for 
that Diverfity, vide Dyer 1 17, ; 18. and 2 Leon. 
7. in Poole and LovgueviUe s Cafe, 2 Saund. 289. 
in Trefpafs the Defendant juftified for Di- 
flrefs for Rent arrear on a Leafe for Years ; 
the Plaintiff faid that the Cattle efcap'd out 
of his Clofe adjoining for want of Enclofure 
by the Tenent of the Land where his Cattle 
were diftrain'd, and that they were diftrain- 
ed before he had any Notice that they were 
in the Place where, &c. and it is there held, 
that Notice was not material : But non confiat 
in that Cafe that they were levant and cou- 
chant before the Taking. But it feems to 
Saunders^ who reports that Cafe, that that 
Judgment is hard to-be maintained j for there 
is a Difference between the Lord or Grantee 
of a Rent-Charge and a Leffor ^ for the Lord 
or Grantee of a Rent-Charge hath nothing 
to do with the Fences, but where the Leffor 
ought to repair them, or ought to provide, 
that his Tenant repair them : It feems hard! 
that he may diftrain, in fuch Cafe, Cattle 
which efcape there by his own Default, tiU 

after 
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after Notice given; but it feems that the 
Lord or Grantee of Rent may diftrain in fucb 
Cafe without Notice, as appears i Rolls Dlf 
668. Ku. 1. But if the Cattle efcape into 
the Place where, &c. without any Default 
of Fences, or that the Tenant of the Land 
where they are diftrain^ is not bound to 
repair the Fences, by Default of which the 
Cattle efcape, 'tis not material to the Lord 
fe m8o ^^ Grantee of Rent-Charge, or Leflbr, whe- 
ther they are levant or couchanr^ or not. 
In Read and BurkigVs Cafe, Cro. Eliz,, SA9iSS^ 
the Difference is there taken, if a Man pu5 
his Horfes into the Houfe of a private Man, 
they are diftrainable for Rent, tho they are 
not levant and couchant, [ecus where they 
efcape, becaufe the Owner by Intendment^ 
cannot haveNotice that they were there^that 
he might have them again, Trin. xj Jac i. 

C. B. Reynolds V. Oakley^ i Rolls Abr. 672. The 

Grantee of a Rent-Charge (hall not diftrain 
the' Cattle of a Stranger which come there 
on Efcape and are frefhly purfu*d by the 
Owner. Vide the fame Cafe i Brownl. 170. 
Hoh. 26 J*. Mich^ 17 Jac. i. B, R. Lacy\ Cafe. [ 
Palm, 4.1^. The Lord or Leffor can't diftrain \ 
the Cattle of a Stranger^ which efcape, for 
Rent, ii the Owner of the Cattle make frefti 
Suit, fo that they are not levant and cou- 
chant, Jordan V. Martin^ Mod, Rtp, 63. 2 Kei, 

66^. he who avows fur R'^nr, need not avow 
that the Cattle were levant and couchant, 
but it (hall come on the other Pare to fliew 
that they were not. iibc ir wab chere agreed, 
that the Cattle of a Stranger were not lia- 
ble to a Diftrefs before they were levant and 
couchant. But on Confideration of all the 
Books, it feem'd to him, that the Lord or 
Vol. II. Grantee 



Grantee of a Rent- Charge, or a Leflbr, may 
diftrain for Rent the Cattle of a Stranger, 
which they find on the Land, before they 
are levant and couchant, where they efcape 
without any Default of Fences, dr in Cafe 
where the Tenant of the Land where 
they are diftrain'd, is not obliged to repair 
the Fences by Default whereof they efcape 
there ; but there is a Diverfity between the 
Lord or the Grantee of a Rent-Charge, and 
a Leffor : For if the Cattle efcape by the 
Default of the Fences to be repaired by the 
Leffor or his Leffee, the Leffor can^t diftrain 
the Cattle of a Stranger which efcape by 
that Default, tho' they are levant and cou- 
chant, before Notice given to the Owner of 
the Cattle, and their Continuance there 
afterwards, becaufe he fliall not take Advan- 
tage of his own Wrong ,• tho' that is contrary 
to the Judgment in Peol znd Longueville^O^k; 
but the Lord or Grantee of a Rent-Charge,, 
who have nothing to do with theFences,may 
diftrain Cattle in fuch Cafe, if they are le- 
vant and couchant, and the Owner of the 
Cattle doth not make frefti Suit, altho' he 
hath not Notice that they were there, becaufe 
there is no Default in fuch Cafe in the Lord 
or Grantee of Rent, as there is in the Cafe 
of a Leffor; and in fuch Cafe of the Lord, 
Notice to the Owner of the Cattle is not 
neceffary. Roll. Difir.66B. Nu-. 2. But in fuch 
Cafe the Lord or Grantee can't diftrain them 
before they are levant and couchant ; and it 
feem'd to the Court, that in the Cafe at Bar 
the Iffue is not immaterial; for- altho' the 
Cattle of a Stranger in fome Cafes are di« 
ft rain able for Rent, tho' they are not levant 
and couchant } yet whea the Plaintiff hath fo, j^^^; 

repli-. 
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replied^ that they were not levant and con- 
chanty the Defendant might have rejoined 
and fhewn that the Cattle efcap'd into the 
Place where, &c, by Default of the Owner 
of the Cattle, and without any Default of 
himfelf, and that had been a good Avoid- 
ance of his Replication that they were levaot 
and couchant^ which otherwife^ prima facti^ 
is a good Replication : But the Defendant 
having joinM lifue on the Levancy and I 
Couchancy, and Verdift for the Plaintiff / 
that they were not levant and couchantj it I 
fhall now be intended that the Cattle were 
in the Place where, &c. by Default of the 
Fences^ and without any Default of the 
Owner of the Cattle ; fo that they were not 
diftrainable without Levancy and Couchan- 
cy ; and becaufe the Defendant hath not 
pleaded any fpecial Matter to avoid it, but 
hath taken liTue thereon, he hath made it 
material, wherefore Judgment was given fro 
^er nifi^ &c. But Darnel Serjeant had Leave 
to be heard to it the firft Day of the next 
Term, at which Term the whole Court 
were of Opinion, that now it ihall not be 
taken that the liTue was immaterial ; where 
fore the Plaintiff had Judgment. I 

Note^ That in 27 Aff. 23. Horn brought 
Trefpafs for his Cattle taken and carried a- 
way ,• and the Defendant faid, that one J. 
held of him by Heriot Service, and that J. 
died^ and had a Bead which was his bed 
Beaft, and was eloin'd, and afterwards the 
Land defcended to G. who died and had an 
Horfe, which was his beft Bead:, and was 
eloin'd j and becaufe he found the Plaintiff's 
Cattle on this Land, he took them for the 
Heriots eloih'd^ and adjudg'd a good Ao- 
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fwer i and it was faid by Scbard^ Thar if 
Cattle are manuring within my Fee, I ftiall 
avow the taking of them for an Heriot, &€. 
if itbeeloin'd. 

And in ri H. 7. 4 it is faid. That it was 
held in the Common Bench, that if Beafls 
efcape into any Land of a Stranger, and the 
Lord of whom the Land is held, take them, 
this Diftrefs is lawful ,• and if he fee the 
Lord coming to diftrain them, and he cha- 
feth them our, yet the Lord may diftrain 
them } but if the Beafts go out of the Land 
without Chafing,the Lord o/whom the Land 
is held cannot diftrain them. 

But yet in 10 H. 7. 21. it is faid. That if 
Cattle efcape into anyLand,and the Lord di- 
ftrain them,the Diftrefs is good :But if he take 
them before the Lord hath diftrained them, 
then they (hall not be diftrained ; and if the 
Cattle are levant and Couchant, they fliall • ' 
be diftrained. But thofe Words are not ma- 
terial ; for if they are there 40 Days, and 
the Owner takes them before the Lord, the 
Lord fliall not diftrain them j and if they 
are there but an Hour, if the Lord take 
them, they are liable to Diftrefs, and ad- 
judged after as before, and the Iffue taken, 
which of them fcilt. the Owner or the Lord 
firft feifed. 



Bromwich verfus Loyd. 

Hia. 8 ff. 3. a B. 

Co V NT on a Promifory Note^ wherein it is fo* 'S5«- 
aUedg^d^ That apud London pr«d', viz. 
in Paroch' bcate Maria? de Arcubtts in Warda 

de 
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dc Cheape^ there is a Oifiom^ That ifunf Mit^ 
thaat^ or ether Perfon^ repding mnd tniding g 

London^ maU Any Note Manu fua propru 

fubfcripc', and thereby promlfe to pay to Mny ether 
Perfon dxvelUrfg at London, any Sum in fmch Nm 
fpecified^ that tl:eti fitch Perfon who fab fenribed fitth 
Note^ by Reafon thereof^ and by the faid Cmfteti^ 
is liable to pay the Money^ &c. That the Defeti' 
dant^ 8 June 1696. refidlng and dealimg Mt hot^ 
dotlymade a Note^ Scz. and thereby pramifedti 

pay the PlaintiJlfcipud London' prard' in Paroch' 
& Warda prard' comoran' 26 /. 10 s. on Dt- 
mandy Ratione cujus, &C. To this the Defeih 
dant pleaded^ That^ at the Time of tnaking tht 
fatd Ncte^ he was Repdent at Brentford^ &C. 
abfq^ hoc^ that he was Refident at London. T* 
which Plea the Plaint 'ff demurred^ for that tht 
Defendant had traverjed Matter not traverfahU^ 
and becaufe it tended to the general Jffuc^ &c. 

fo. 15S4. This Cafe was argued twice^ 'uiz». Micb.^, 
& HIU. <)& \oW.i. and for the Defendant 
'twas infiftedj that the Ctiftom was laid in 
the Parifti of St Mary Bow, but in the Fad 
is extended to London ; and for that the Cafe 

of Cornelius V. TayUr^ i Sid, 2; 7. was cited, 
where the Cafe was in Trefpafs (juare Claufum \ 
fregit^ &c. the Defendant juftified for a Way 
over the Place where, &c. and faid, that 
">. J585. within the Manor of C. there is- a Cuftora 
that every Tenant of the faid Manor habertt 
a Way over the Place where, &c. and it was ) 
adjudged that the Plea was ill for two Rea- ( 
fonsj I. Becaufe it did not appear, that the 
Place where, &c. was within the Manor; 
2. Becaufe the Cuftom, as it is alledg'd, is, 
that every Tenant haberet^ &c whereas it 
(hould be ufi fuer habere^ ^uia the firft was not 

a dired Affirmative. And it was alfo infift- ( 
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t^y that the Cuftom for the Reafon before. 
Was Contradidoty j for at firft it is rtlade to 
extend to all London^ and by the rij6 but to 
the 'Parifll of St. Mary k Bow only, Stukele/s 
Cafe, Hoh. 168. fed von alloeantur except tones. 
For pr Cur' the Parifli is mentioned but irl 
f-efpeft of the Ventie^ and that it was Matter of 
Neceflity to alledgc it fo. 

And it was farther faid for the Defendant^ 
That there were three Things neceffary to 
maintain the Adion, viz,* i. Commorancy^ 
2. The making of the Note, %. Commerce 
betweerl the Parties \ but there is no Place 
mentionM in the Declaration where thd 
Note was made : Sed mn aUocat* for it (hall 
be intended at the Parvfli of St. Marj U 
Bow; for it is faid, that the Defendant 

apud London prad^ in Parccbia dr IVaraa pr^d* rr- 
fiden d^ CommericufH haben fecit Notam • and 

therefore the whole is to be intended at the 
fame Place. 

It was alfo objedied, that the Cuftom was 
unreafonable, becaufe it took away the Proof 
how the Money became due: But the 
Court were of Opinion, that the Cuftoni 
Was good riotwithftancling this Objection. 

Treby Chief Juftice faid in this Cafe, That 
Bills of Exchange at firft were extended on- 
ly to Merchants Strangers^ trading with 
Englijh Merchants, and afterwards to Inland 
Bills between Merchants trading one with 
another here in England, and after that to all 
Traders and Dealers, ind of late to all Per- 
fons, trading or not : And that there wis 
no Occafion to alledge any Cuftom ^ and 
that was not denied by atiy of the other Ju- 
ftices. And the Chief Juftice alfo faidj 
that Bills of Exchange were of fuch a general 
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Ufe and Benefit^ that on an Indehltat* Jf- 
fumffit a Bill of Exchange may be given 
in Evidence to maintain the Action : And 
Pow;e/? Jufticc faid. That, on a general Ink- 
bltat^ Ajfump/it for Monty received to the Ufe 
of the Plaintiff, fuch Bill may be left to the 
Jury to determine whether it was for Value 
received or not. In Hill. 9 & 10 IV. 3. the 
Plaintiff had Judgment by the Opinion of 
tjie whole Court. 

Vide the Cafe of BeUafys and Hefier^ Tofiu 

Tag. as to an InMitat^ Ajjumffu on a Bill 

of Exchange. 



Richard Shalmer verfm Pame Grace 

Pulteney. 

Hill. 8^. 3. Rot.^ji C.B. 
fo. i^8d. f I ^ H E Vlaintiff brought a Writ of Quod per- 

JL mittat, arid counted that Sir W. Pulteney 

V^as fcifed in Fee of three McJJ'uagcs^ and of a Tard 
adjoini?Jg thereto^ 8zc. with 'which Meffuages ele- 
'uen jrindows were ufcd and enjoyed^ viz. three in 
one Houfcj three in another^ and five in the Third. 
That ibefaid Sir W. 7 September 165' r. granted 
to J. Shalmer (the Vhintiff^s Father) and his 
Heirs the [aid three Mcjfuages^ &c. hj v^bofe Death 
they defccnded to the Plaintiff ^ who being feifed, 

James Hulker deceifed built quaedam Edificia, 

(hn the [aid Tard^ then the Freehold of the faii 
Sir W. and now of the Plaintiff. Et licet he r^» 
quejled the Defendant to permit him to pull down 
the faid Buildings^ &c. To this the Defendant 
pleaded in Abatement j^ and Jhew^d for Caujiy that 
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At Writ iifas uncertain An not jfii^itt^ theitafwrt 
and Number of the BUimnp. Demiirrcf, &c. 

For the Defendant, ft was infitted. That fo.isS*. 
the Word Edificiay was altogether uncertain^ 
and the Judgment in a ^odftrmitw^&c. 
being, that the Nufance (hall be pull'd down, 
the Nufance ought to be certainly exprefs'd, 
and therefore there ought to be a Defcrip- 
tion made of it whereby the Certainty may 
appear ; and for that, Bepwkk and Cambden s 
Cafe, Nb/ 68. was cited, where, in z^od 
fermittat^ the Count was, ^od Def. Itvavlt 
ijuandam Molem AHglice a Bay^ whereby the 
Water running to his Mill, wasftoptj, and 
it was faid fer Cur\ that the Writ (hall a^ate, 
becaufe Moles is an equivocal Wofdj and noc 
proper for a Brook ovBay. And it wasalfo faid 
for the Defendant, that for the Reafon be- 
fore given, the Number of the Buildings 
ought to have been exprefs'd ; and the Word 
(juadam is as uncertain as any thing can be« 
But per tot. Cur the Writ is good, for this Writ 
don't require fo great a Certainty and ExaA- 
nefs as a Vrmjt qtiod reddat^ where Land is to 
be recovered ,• but the chief Reafon given by 
the Court, was, becaufe there maybe fome 
Buildings which cannot be exprefs d by any 
proper and regular Name, as the Monument 
erected for the Fire o{ London ^ and there is a 
Writ in Vtt. N. Brevium 1 10. b. to levy quan* 
dam Fabricam ; and that is more uncertain 
than the Cafe here. 

A.nd as to the Objedion, that the Words Sijiodfemiu 
quadam Edificia were uncertain, it was faid, ^^^ propemnf 
that, that was warranted by the Precedents ^^-^ ^cr* 

in Hcarne^s Pleader^ 64} .a.&b.& 64.6, And taia enoughi 
that in F. N. S. 184. E. it appears^ that^a 
^od ftrmlttat lies againft the Tenant of/ the 
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hold for an Aft done, or a Difturbance made^ 
by a Stranger who was not Tenant of the 
Soyle^ which is the Cafe here in Point; 
wherefore Judgment was given quod Def. «/- 

fonieat. 

Note^ Thefe Things concerning this Writ 

of ^od permittat. 

I . That altho' it is a Writ of Right in its 
Nature ; yet he who is but LeiTee for Life 
Shall have and maintain it^ Micb. 4.. E. 3.4f. 

z. That there was no Neceffity for the ) 
Plaintiff, in this Cafe, to ftiew how he had \ 
the Eftate of Sir fV, Tulteney^ in the Mefluages 
to which the Nufance Was done^ Co. 9. f ;. 
Battens Cafe. 

3. That the Statute oiW.x. caf.i,/^ which 
gave the ^od fermhtat againft the Alienge 
of him who ereded the Nufance^ extends 
not to the Alienee of the Alienee^ Battens 
Cafe before. 



Bellafyfe verftis Hefler. 

Trin. 9 J^. 5. Rot. 493. C. B. i 

id. 15S9. np H£ Plaintif brought a Writ of Pri'uilegiy 
1 as Clerk of one of the Prothomtaries^ mnd 3e- 
clar d on a Bill of Exchayjge^ bearing Date i May 
1697. and direiled to the Defendant to pay the 
Plaintiff 10 1. in 10 Dies poft vifum. That the . 
Defendant 7 May 1 697. Jaw the Bill^ and accept- \ 
ed it according to the Cuftom^ &c. and the Plaintif 
declar'd likeivije on an Indebitat' AiTumplit /ir 
Alonsy receivtu to his Ufe, The Defendant per 
T. \V,his Attorney^ Van' & Petit, Oyer of the 
TVrir ; which being tejted 17 May, 9 W. 3. ht 
Mtnapfdrd Judgment of the Writ and Declaration 
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as to the frjt Promife^ becauft it afftared by thi 
Declaration^ that the Writ was brought before 
Caufe of ABion ; and as to the fecond Vromife^ he 
pleaded non AiTumpnc. T'o both which Vleas the 
Plaintiff demurred and demanded Judgment and 
Damages y and the Defendant joined in Demurrer. 

This Cafe was arguM by Wright the King's fo. 1 591; 
Serjeant for the Plaintiff, and by Girdler for 
the Defendant. And for the Plaintiff it was 
faid, that the Day of the fhewing of the Bill, 
which was the 7 May^ fhall be taken inclu- 
five, and for one of the ten Days ; and for 
that he cited Claytons Cafe, Co. y . i. where 
it is refolv'd that a Leafe for Years habend", 
from henceforth^ Ihall be accounted from the 
Time of the Delivery of the Deed, and not 
from the Date thereof, and if fo, then the 
Writ is well brought ; for between the 7th 
of May and the 17th of the fame Month, ac- 
counting thQ 7th for one of the ten Days^ 
there is ten Days cxclufive of the Day of the 
Tejte of the Writ. Girdler for the- Defendant 
alfo infifted on Claytons Cafe, and further 
faid, that it was well known that the con- 
ftant Ufage and Pradice among Merchants, 
was to allow ten Days for Payment of a Bill 
after the Day that the Bill was (hewn, and 
that the Court would take Notice of the Cu- 
flom of Merchants. 

At another Day it was argued by Le^vinz, 
of Council with the Plaintiff, and by Birch 
with the Defendant ,• and Levinz, faid, that 
the Law doth not allow of any Fradion of a 
Day, except in fpecial Cafes. As if a Man 
feal a Bond 10 June to A. and A. makes a Re- 
leafe the fame Day to the Obligor. So if 
two Informations are preferred the fame 
Day, which relate to the firft Day of the 
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Term, yet it may be examin'd^ which of the 
two was preferred firtt ,• and he alfo cited 
Claytons Cafe, and further faid, that to pre- 
vent Fradions of Days it {ball be intended 
fo.i3f9i. that the Bill was ihewn the firft Beginning of . 
the Day, and for that he cited i Infi. 46 k. | 

2, Cro. 2f 8. Lewelins Cafe, and 5 Cro. 168. 

Smith and HcUiers Cafe ; in which laft Cafe 
the Defendant in falfe Imprifonment juftifi- 
e4 as Mayor, &c. and fhewed that he was 
elefted Mayor 29 Seft. &c. and an Excep- 
tion was taken, that the Defendant had not 
anfwer'd to that Part of the 29th Day before 
tjiat he was eleded Mayor: 'To which it 
was anfwered and refolved by the Court, that 
it {hall be intended a Juftification for the 
whole Day, for there fliallbe no Divifion of 
a Day ,• and if he was imprifon'd before he 
was elefted Mayor, it ought to be fhewn by 
the Plaintiff ,• for ^rima facie it Ihall be in- 
tended to go to the whole Day, and to that 
Purpofe he alfo cited DjeriiS. pla. 6. and 

Z8.6.pla.4^. 

And then he took an Exception to the 
piea in Abatement, becaufe it is pleaded in 
Abatement of part of the Writ only; for it 
is pleaded f«o^ J primam fremijfiomw^ and no 
fuch thing can be in this Cafe, for in Perfo- 
nal Adions the Writ is entire and Ihall fland 
for the whole, or abate wholly ; and fo he 
hath pray'd a Judgment which the Court 
f:an*t give, and He cited a Cafe between 
Barnei and Blackhatp^ i^Car. 2. in the Petty 
Bag, where in Debt on Bond a Releafe was 
pleaded in Bar, the Plaintiff replied, c^ petit 

^ judicium & Jampna fua^ &c, omitting debt' 

"^ tunfy and thereupon the Replication 'Was ad- 
judged to be iU, 
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He alfo took an Exception to the Plea in 
Bar to the fecond Promife, that there was no 
Defence made. But to that che Court an- 
fwered that it was but Matter of Form. 
Birch for the Defendant took an Exception 
to the Declaration, viz,* that it is thereby 
averred that the Bill was mzdt fecunJum IJfum 
Mercator\ and was accepted fscundum Ufum 
Mercator* ; But it is not averr'd when it was 
payable fecundum Ufum Mercator*^ and then 
the Court will take Notice of the Cuftom 
of Merchants, between whom, the Day of 
the View of the Bill, is never taken as Par- 
cel of the ten Days after fight. He agreed 
that in fome Cafes the Day (hall be taken 

inclufive ftcundum Dlfcretiomm Curia ; as, 

I. To preferve a Right ; 2. To prevent a 
Forfeiture ; but not to fupport a frivolous 
Adion : And he alfo cited Baker and WaL 
hrs Cafe, ; Bui. 20;. 

And as to the Exception to the Plea in 
Abatement, he faid, he thougl;it it not fo 
formal as it might have been, becaufe it is 
only pleaded as to the firft Promife, and con- 
cludes with a Prayer that the Writ (hall a- 
bate as to the firft Promife, but he faid that 
fo much was thereby difclos'd, that it ap- 
peared to the Court, that the Writ was en- 
tirely abateable, and then the Prayer is not 
material, but the Court (hall give Judgment 
according to Law. 

But then he took an Exception to the De- 
claration, that it was not thereby faid that 
the Defendant ratione VremiJJ^rum devenit onera* 
bilis fecundum Confuetud^ Mercator. But to that 

it was anfwer'd by the Court, that on a De- 
murrer to a Plea in Abatement the Defeds 
of the Declaration can't be examined. 
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fy.ijoj* Pi?WJufticc. The Day of the View of 
the liiii fhall be taken as one of the ten Days 
pij- i lih^yt. Admitting that by the Cufloni of 
Mei,.wftiub the Bill is not to be paid till ten 
Lmvs aticr ilic Day of fights yet the CMit 
can't take Notice of that panicular Cu^Bb^ 
but it ought to be alledg'd by the Defendant; 
lb that the Rcfoluiion of the Court in this 
Cafe will not hurt the Cuftoin of Merchants. 
The Law will take Notice of (bnie Cuftoms 
pf Merchants ,• as that there ftiall not be any 
Survivorlhip between them. 

If a Leaf e be made to commence a cottfeSi- 
cne or from hen effort b^ all the Day in which 
the Leafe is feaied^ is included ; and there is 
no Difference between the (hewing of a Biil^ 
and the fealing of a Deed. When a Que- 
ftion arifeth on an A£t done fuch a Day, the 
whole Day is intended ,• altho* in (bene Ca- 
fes there may be a FraAion of a Day, as an 
Affize No'va Dijftifina brought the fame Day 
the Diffeifin was made, is good to maintain 
the Adion. If a Bill is payable a Day fofl 
'vifuM^ it can't be reafonably intended to be 
the fame Day ; but if it is payable within a 
Day fofi 'vifun^^ it would be otherwife. JVe- 
v// Juftice was of the fame Opinion. 

Tnby Chief Jiiftice faid, that he could not 
apprehend any fuch Difference : If a Bill is 
payable at a Day fojl <uifum, it is not payable 
the fame Day ; it may be fhewn the latt Mi- 
nute of the Day, and then it would not be 
reafonable to intend that it (hould be paid 
the fame Day ,• for, as it hath been faid, 
there fhall be no Fradion of a Day, nifi in 
fpecial Cafes, and then the Day of Payment 
(hall commence after Midnight, and from 
fhat Time he fhall have an entire compleat 
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Day confifiing of 24 Hours to pay the Bill ; 
for a Day to this Purpofe always commences 
at Midnight^ and always confifts of 24 
Hours ; but a Year may vary, for in every 
fourth Year there is a Leap-Year which con- 
fifts of 366 Days, whereas in other Years 
there are but 36^ Days ; and fo he conclu*- 
ded that the firft Day after the View in 
this Cafe was the 8th Day of May, and the 
laft the 1 8th, and then the Writ bearing 
Date the 17th of JMaj, was brought before 
Caufe of Adion, and therefore the Writ 
ought to abate. 

And he faid, that he agreed the faid Cafe 
of Clayton, becaufe otherwife there would be 
two 20th Days oijune in. one Year ; and for 
that he cited the Cafe of Norris v. The Hun- 
dred ofGawtref, Hab.j^^. ^nan of this Rea- 
fon. But by the Opinion of Juftice NevU 
and Juftice Powil, no other Juftice being then 
there. Judgment as to thd Plea in Abatement 
was given quod Def* re/pond ouji^ ; And as to 
the Plea oxNon aJTuMffit, by. the Opinion of 
all the Juftices, Judgment was given quoi 

^et* nil capiat ftr brtvt.. . ;. > . i ;' 

Note, That in Stiles 382. it is faid, that in 
the Cafe of Clark, Rollf: Chief Juftice faid, 
that if a Submiflion to an Award is, tbatjhe 
Award (hall be made fix Days after the Sub- fo. 15^ 
miffion, the Day of the Award ftiall be taken 
inclufive ; fo that if the Award be made th« 
Day of the Submiflion, it is good. - • / 

Note, That the Chief Juftice faid in the 
Argument of this Cafe, that he had fpoke 
with the Juftices of B: R. concerning the 
Point of the want of Defence, and they ftid 
to him, that it was a trifling thing, and that 
they had therefore taken no Notice of the 
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Karnes of any fuch Cafes before them ; anj 1 
in Walfcrd and Savil^s Cafe an$ea P. 4. it is 1 
adjudg'd to be good on a fpecial Demurrer. | 

NotesiKoj That Powell J\x&icc faid^ that an 
Indebitatus Ajfumffit lies not on a Bill of £x- 
change^ which^ at that Time^ was notde- 
ny'd by the other Juftices ; and 'vid. for that 
Brown and London s Cafe^ i Fen. 1 5*2. i Levht 
a98..c^ I Mod. Rep. iSf. in which Cafe Judg- 
ment in the like Cafe was arrefted after Ver* 
diet^ as it is reported by Levlnz,. And it 
hath been adjug'd after Verdift, that an Ac- 
tion of Debt doth not lye on a Bill ofEx- 
change^ Hardres 487. vid. for that Bremwicb 
and iJoyd^s Cafe, antea p. 668. 

Note alfo^ That, in the Declaration in the [ 
principal Cafe^ no Cuftom at large for Bills | 
of Exchange is alledg'd, but only that the 
Defendant trading, a^c: feeundum Uftem Met- I 
eat&r feeit Billamy&c. znA. qo Exception was 
taken thereto. Vide for that the fj^id.Cafe of 
Bromwych and Lofd. 

■ .'■... — — \ 

hWtti verfus Bayly. 

-I 

Hittr 9JV. ;. Rot. i^ri: C. B. 

I 

|. ,f^ OU NT for taking two Cows ySiC. Avow- 

• ^^^' \^ ry. That one'}, M- in the Rigf^t of EViz^- 
«berh his ^iftj was feifed in Fee of the Place where , 
&c. and demifed it to the Defendant for three 
Tears ^ &C. Bar, That iwmediately after the Tref- 
fdfs he tender d to the Defendant f s, in Satisfa- 
Sion^ &q. which was a jyfficient Amends. De- 
murrer, &c. 
fa 159^. Geeres for the Defendant inlifted, ,that the 
Bar to the Avowry was ill, becaufe it was 
Vol. II. not 



not exprefly alleclged^ that the Plainciff had 
Knder'd the ; /. to the Defendant before the 
Impounding of the Cattle ^ and that the 
Tender of Amends in an Adion of Replevin 
was not within the Statute 21 ^ac i. caf. 16. 
nor within the Equity of it, by which Statute 
the Tender of Aoiei^s in an Aiftion of Txef- 
pafs is fufficient at any time before the A* 
Axon brought : And altho' it is faid in the 
Bar, that immediately after the Trefpafs he 
tendered Amends, yet it may be it was af- 
ter the impounding ; and there ought to be 
an exprefs Averment that it was before the 
Impounding, fo that a certain liTue might be 
taken thereon,* and for that he relied on 
Aier and Ru^tons Cafe, 3 Keb. 190. and Co. y. 
76. Pilkwgtons Cafe, which are Authorities 
in Point, fave that in the (aid two Cafes it 
doth not appear, that it was faid that the 
Tender was made immediately after the 
Trefpafs ,' and in the Cafe in KehU 'tis faid, 
that fofi Caption* d^ ante deliberation Averiorum^ 
the Tender of Amends was made; which 
Words ante deliberation are not in the Cafe 
here, and imply, that the Cattle were im- 
pounded before the Tender of Amends, as it 
is refolved in Jennings and Coufins Cafe, Litt. 
•R^?- ISS' ^^d Hetky 165'. But Curia advifare 

^ult^ and at another Day the Court gave 
Judgment una voce for the Avowant,* for 
they were of Opinion, that the Statute of 21 
Jac. r. extends not to this Cafe, but only tp 
Actions of Trefpafs : But as to Replevins, it 
remains as ic was at Commom Law, and 
thereby it is clear, that the Tender of A- 
mends ought to he before the Impounding. 

Note^ The Avowry is not fo well pleaded 
gs it ou|^t to be j -for it is thereby faidj .?hat 
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the Husband was feifed of the Tenements 
demifed by him to the Defendant in JmiUx- 
orisfua^ whereas it ought to be^ that the 
Husband and Wife were feifed in Jurt Uxeris 
fu^y and fo are the Precedents. 

And alfo the Life of the Wife is not aver- 
red^ which in exad Pleading is ufual ; but 
perhaps the Avowry, notwithftanding this 
Fault, may be good in Subftancej becaufe it 
is faid, that by Virtue of the faid Demife the 
Plaintiff enter'd, &c. & HBo temfmre ^uo^ &c. 
fuit inde fojfejfionat*. But nothing was faid 
concerning thefe Matters. 



Glover verjits Barry. 

ThiJca^e is • P^^^- ^^ ^^- 3- ^^^- 1^8. C. B. . 

reported in 

^^T/^ R R' on a Bond to perform an Award on a 
x\| Conditional Submijfton. Bar, That the 
Arbitrator av^arded that the Defendant an or before 
If Jan. next following fljould fay to tb$ Plaintiff 
f o 1. and that the Defendant at fufb Time 
and Place as the Plaintiff fljould appoint^ Jhould 
make a publick Confeffion of bis Offence for the Bat- 
tery of the Plaintiff; That he had paid the yo 1. 
and that the Plainttff' bad not appointed any Time^ 
&c. Replic', That the Arbitrator within the 
Time limited by the Condition fecit praedidt* ar- 
bitrium fuum, &c. whereby he awarded that the 
Defendant Jhould pay to the Plaintiff ^o\, pro Cu- 
ftagiis fedae, &c. and further awarded the Con- 
feffion in the Bar to he made ; and moreo%»er^ that 
en the Payment of the fo l,&c. the Parties Jhould 
Vol. n. give 
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^ive ReUafss the one to the other ; and that be had^ 
appointed a Tlace and Time, &c. and bad given 
Ifotice thereof to the Defendant ; and thaf the De- 
fendant had not paid the f o 1. Et hoc^ &C. To 
this the Defendant demurred^ and the Tlaintiff join^ 
ed in Demurrer. 

Thefe Exceptions were taken by the De- fo. 1609. 
fendant's Council : 

!• That the Award was void^ becaufeic yideanua 
was not in it felf finals but had referred it to Pag. 206. 
the Plaintiff himfelf to appoint a convenient 
Time and Place for the Defendant to make 
his Submiffion^ &c. and for that i Rolls Rep. 
:i7i. I Rolls Ahr. 250^ 2f i. p. 10, ii^ 13. were 
cited, 

2. That the Award was void^ becaufe it 
was of one part only ,• for nothing was a- 
warded to be done to the Defendant by the 
Plaintiff^ but that the Plaintiff Ihould re- 
leafe to him after he had made a Submiflion 
and Acknowledgment of his Offence where 
and when the Plaintiff (hould appoint^ and 
that he was not obliged to do becaufe that 
part of the Award was void. 

; . That the Replication was ill, becaufe 
the Defendant in his Bar alledged, that he 
had paid the ;o /. awarded to be paid by hitn 
to the Plaintiff, and the Plaintiff in his Re- 
plication hath pofitively denied that the 
'^ Plaintiff hath not paid it, fo that there was 
a direA Affirmative and a dired Negative, 
and then the Plaintiff ought to have taken 
Iffue thereon* 

4. That 
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4. That the Plaintiff by his Rqi1i6ati(M 
faith^ that the Arbitrator made ArbUrium 
f¥stdiS:\ which of Neceffity {hall refer to the 
Award (hewn in the Bar^ and then he can't 
alledge any other Awards for that would be 
a Departure from what he faid before^ vit* 
that the Arbitrator fecit Arhitrmm fradih^. 

Refp. I. Exoft. As to the firft Excepttoo^ 
the PlaintifTs Council anfwered^ That the 
main Subftance of the Award was^ that the 
Defendant fliould pay to the Plaintiff yo /. 
in Sacisfaftion of the Battery connmitted by 
the Defendant on the Plaintiff^ &c. and that 
the Appointment of Time and Place for the 
Defendant to make his Submiffion^ was but 
a circumftantial Thing, and not any judicial 
hSty which would make the Award voidj 
and for that Carter and Startute^s Cafe, Stiks 
217. Beale and 5w/c's Cafe^ i Cro. 38;. were 
cited. 
fb.Kfoi. Refp.i. As to the fecond Exception, it 
was anfwered^ that the yo /• were awarded 
to be paid in SatisfaAion of the Cods and \ 
Damages occafionM by the Battery of the 
Plaintiff, and thereby the Plaintiff had Satif- 
fadion for the Injury done him, and the 
Defendant would thereby be difcharged of the 
faid Trefpafs, and then the Award is reci- 
procal on both Sides. 

Refp. !}. As to the third Exception, it was 
anfwered^ that if the Plaintiff had taken Iffue 
on the Non-payment of the yo /. to him, he 
had been caught and intrap'd, as the Plaintiff 
was in the Cafe of Veal and fVarner^ i Sauni. 

323- ^ 
Refp. 4. As to the fourth Exception, it was 

anfwered, that the Plaintiff, in his Replica- 
tion, hath tioc (hewn another A^ward, but 
Vol. II. hath 



"hath only fliewn that Part of the Award 
which was omitted^ which was neceffaryj 
for if he had only repiy'd, that the Defen- 
dant had not paid the faid f o /. and taken If^ 
fue thereon^ he had thereby been infnar*d; 
for then he had confefs'd^ that the Award 
which was made was a void Award. 

The Opinion of the Court was. That the 
Award was good as to the f o /. and that it 
was mutual and reciprocal ^ and that the 
Replication was good notwithftanding the 
faid Objedions j but they were of Opinion, 
that the Award, ais to the Appointment of 
the Time and Place of the Submiflion and 
Acknowledgment of the Offence, was not 
good J but yet for the Reafon before, the 
Plaintiff, Trin. lo. JV. ;, had Judgment. Dar- 
fiel was of Council with the Defendant, Birch 
with the Plaintiff. 



Powis, Executor of Loyd, verfi^s John 

Williams- 

Mic. lo W. J Rot. 418. C. B. 

TJH E riairjtif declares on an Indebitatus fo.itfoi. 
AiTumpfit, for Money received shy the De- 
fendant (^ahd another now deceai^d^ to the Vfe of 
the Tefiatorj and liietvife on an Infimul COmpu- 

talfet. The Defendant per W. P. Attorn* fuum 

Ven' and protefiirg that he and the other^ non Af- 
fumpfer*p/^^^^ in jihatement by Outlawry in th^ 
Teftator^ and averrs the Identity of the Perfon. 
Demurrer, &c. 

Trtby Chief Juftice was of Opinion in this fo.i^o4.^ 
Cafe, That the Debt iu Queftion was for- tf?;^',;^*J^ 

fbited 
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feidknt^s E. feiced to the King^ and veiled in him^ and 
^^^^A^r^ tho* the Dil'ability was gone by the Death 
\Sty in A^ °^ ^^® Teftator, yet the Debt remain d in 
/ '/batement or ^^^ I^ing^ and an Adion for the Money 
" Bar to an /». might be brought by the Attorney-General 
f^^^f /f/- by way of Information j and therefore he 
Jnmpfif.&c. ^^5 of Opinion, that the Plea ought to be 

concluded in Bar^ and not in Abatement. 
And he further faid. That, as to Things ex^ 
ecuted, as Debts, &c. the Outlawry remains; 
but as to Things executory, the Outlawry, 
after the Death of the Party^ is gone. But 
Pov/ell JuHicQ was of a contrary Opinion, and 
he faid. That it was in the EleAion of the 
Party to plead it^ either in Abatement, or 
in Bar. 

But then an Exception was taken to the 
Declaration, becaufe the Promife is fup- 
pos^d to be jinno y Regis nunc^ whereas it 
ought to have been Anno y Regis nunc t^ Ma- 
ria nuper Regina ,• and for that Caufe Judg- 
ment was given for the Defendant, 

Note^ That in 10 H. 7. 11 Vla.xj. it is 
faid^ That if in Debt againft me^ I plead in 
Abatement, yet t may afterwards plead it 
in Bar. 
^\^^'\u * ^"^ ^" ^^'^^^ ^^^ Barnard^s Catfe, ; Cm 

mcttt? thr'^'^?-^"^^^^^ 202. there, in Debt on Bond, 
PlaintifFfhall Otitlawry was pleaded in Abatement, to 
have Judg. which nul tiel Record was pleaded j and the 
mcnt to re- Defendant had a Day to bring it in, and 
cover, saik, f^j^.j j^^ j^. . ^^^ becaufe it wis Debt on 

Bond, to which Outlawry went in Bar, the 
Plaintiff had Judgment ^ but it had beeno- 
therwife (as it is there faid) if it had been 
in Debt on Contrad. But, as the Law now 
is, Outlarwry is a good Bar, as well in an 
Adion on A^umpfit to pay quantum meruit^ as 
Vol.11. in 
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in ah kAion oil Ajfumffit oti % BiH of Et- 
change^ % Lev. 29. Haye and Skihmrs Cafe. 
2 f^i?»- 282. Webb and Arfiwr's Gafe. 

As to the Judgment in thfe principal Cafe^ 

"uide thQ Cafe of Bdlafyfe and flir/rr, Pag--^^^^^' r i«./^.* 

where, in Ajfumfp't on si Bill c^ Etchangej^ 
the Defendant pli^aded in Abatemepr^ that 
the Adioh was brought before the Bill was 
payable,' and in the Debate of that Caibj 
an Exceijtion was taken to the Declaration ; 
but the Opinion of the Court was, that no 
Advantage could be taken for i Fault iti the 
Declaration on a Demurrer to a Plea in A- 
batement. But quaere if there be not a Difr 
ference between that Cafe and the principal 
Cafe, becaufe the Outlavtrry might be plead- 
ed in Bar. 






Scott verfus Charletori. 

Trin. x Anna ReginJt. Rot. iiZo. C. B. 

NA R R' tf» fivefever^l Promifis for Taymnt fo. i^o|. 
of Money. Bar, That the ft6eral Caufes 
of ASion did not accrue^ nor any of them did accrue 
ovithinfix Tears ^ &c. Replic , that the faidfe^ 
veral Caufes of ABion accrud fire nonnuUa par 
accrevit infra 6 Arinos, &c. to which the De- 
fendant demurrdj andfiiew^d for Caufe, that t^e 
RepUcation H^ak a Departure from the Declaration j 
land the Tlaintiff join d in Demurrer. 

. The Opinion of the Court was^ That the io. iCo^. 
Replication was good; for the Defendant 
hath pleaded^ that the fevei*al Caufes of 
Adioh did not accrue^ nor did anjr of theni 
accrue within fit Years, &a And the Plain^ 

Hff hath replied; that ntuunlU far' iccrtCa 



68^ Aff endive. 

Within fix Years ; which is a direft Affinna^ 
tlve of thar which was laft deny'd by th« 
Bar \ and therefore a good liTue'was offered 
by the Plaintiff^ and the Defendant ought 
• to have joined Iffue thereon^ and the Plains 

tiff had Judgment. Ex relatione fer<vientis *Jarm 

Stiby^ who was of Council with the Defen- 
dant. Vid. Morris and Coles Cafe^ antea i&. 
and Swinburne and Og/e*s Cafe^ 86, 87. 

t 

^— —ii— —————— ^^——^—^—— *^ ■ ■ " ^ ^^^^mmmmmmmm^m 

Walters verfta Hodges, & aP. 

Trm. lAnvdRegind.Rot. 1290, 1291, 1292.C 5- 

&i. \6ot. f^OV NT in Replevin for taking two Heifers 
V^j in the Brown Common. Cogni/ance sn 
Bailiffs of Robert More, That Samuel More 

was feifed in Fee of the Place where inter alra \ 
and that he and Richard his eldefi Son^ 24 De- 
cember, i^yo, covenanted to levy a Fine^ &c. 
to t»ake a Tenant to a Precipe, in order to have 
a common Recovery^ in which the [aid Samuel 
and Richard were voucVd^ &c. which Recovery^ 
as to the Locus in quo, fhouU he to the faid R}- 
/ chard and Bridget P. ( ajter their Marriage ) 
for their Lives ^ Remainder to their firft and other 
Sons in Tail- Male ^ Remainder in Tail- Male to 
Thomas, fecond Son of Samuel, Reminder to 
Robert, third Son of Samuel, Reminder to the 
//(pfV/ir/Richard on the Body of the faid Bridget, 
Remainder to the Right Heirs of the faid R ichardj 
with Power to Richard to make Leafes : That the 
Marriage was had^ and the Fine levied with J^ro^ 
clamation^HiW. 16^0. and the Recovery fit ffer^d*^ 
in which Richard was only vouched j and he vouch* 
€4 the Common FoHchee^ &C. That the faid Ri- 
chard, 8 W. %^ according to the Power ^ dcmifid 

:. Vol. II. th^ 



th^^ Place where. &c. inter alia, to the now Plaint' 
fjjft f^^ ^ Term yet in heirtg^ yielding Reht^: Thait 
Thomas iAovt died without Ijfue in the Life-time 
<>f Richard ^'^^ Bridget lUore.- That afterwards 
Richard yioct died wit kont /Jfae '^ that "Bridget 
iiiedfeifed\ whereby the faid Robert More was 
feifed^ and for Rent Arrear^ the Defendants^ as 
Bailffs to the faid Robert, mAke Cognifance. 
Bar to the Cognifance^ whereby the Plaintiff con^ 
fejfeth the Seifm of Samiiel More, but faith^ 
ihat^ before the waking of the Indenture aforefaidi^ 

&c. Scilt' I NovembriSj 24 Car. i. the faid 

Samuel made a Feoffment^ fec. to the Vfe of the 
y^/W Robert More for his Life^ if the faid ^Vi" 
muel Jhould fo long Itve j and that^ if he died in 
the Life of the faid Robert, then to the Vfe of 
the faid Richard More and his Heirs J during 
the Life <?/Robert, and afterwards as long as Ro- 
bert fjould have Heirs of his Body^ ^whereby the 
faid Robert rvas feifed^ &c. /^nd Samuel 
died in the Life of Robert i whereby Richard 
entered and was feifedy &c and fnade the Demife in 
the Cognifance^ and afterwards granted the Rever^ 
fion to one T. More <?/Claines^/» ft^, and thai 
the Plaintiff attorned to it \ and then he traverfeth^ 
that the faid Samuel More rv^t feifed in Fee at 
the Time of the Fine levijfd^ tnodo & forma, SSc. 
and Jjftie thereon. 

After Verdift for the PlaintifFin this Cafe, f^- '*i'- 
it was mov'd in Arreft of Judgment, that the 
IfTue was immaterial, and the Right was 
not put in IfTue, and was untried, and that 
the Cognifance was not anfwer'd as to the 
Fine : and it appeared that Richard More was 
eftopd, and againft his Fine before, he 

could not convey to Thomas More of Claines j 

^nd that the Right of the Rent was in Tho^ 
mas More, by the Settlement iri i6fo. and 
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fo ic was not material whether Samml Msirt 
was feifed tempore U'uationis Finis, or not^ for 
as much as Richard^ who claimed under him, 
had convey'd the Fee^ by his joining with 
Samuel, his Father^ in che Settlement ; which 
made the Seifin in Fee to be only Form to 
induce the Matter^ and therefore not tra- 
verfable ; and it was therefore infifted, that 
the Verdid ought to be fet afide^ and a Re- 
pleader awarded to the Cognifance^ becaufe 
that was well pleaded, zi H.6. 14. a. fcr 
Nen^ton. And a Repleader was a warded^ as 
I am well aflured^ becaufe I have feen the 
Rule of Court to that Purpofe : But what 
were the particular Reafons given 1>y the 
Court for the faid Refolution^ I cannot dif- ^ 
cover^ and therefore I will mention fome 
Things which I hare obferved in the Boolt^^ 
whereby, perhaps, the Reafons of the (aid 
Refolution may more eafily be apprehended. 
And firil it is to be conflder^d, whether the 
Cognizance had not been good if the Seifin 
in Fee of Samuel More had not been alledgM. 
And as to that, true k is that FitzMerbert in 
^7 H.8.4,.a, faith obiter,, that if one would 
plead a F]>ne, 'tis the common Pleading to 
lay that one of the Parties was feifed^ and 
^eing feifed Finiffe Uva<vit; for it (hall not be 
intended that he was feifed, ifitisnotffiewn. 
Eftglefield Juftice, It ought not, z^ I re- 1 
member, but generally, that Finis fe levavity 
Fitz,. And the Prothonotaries faid clearly, 
that he who pleads a Fine ought to fay^ that 
one of the Parties was feifed, and fo are all 
the Entries. But the Lord Djer in his Re« 
port 291. a. faith, that the ancient Courfe ^ 
fe. itf^ri. in pleading a Fine, was not to alledge a Sei- J 
(in in the Parties to the Fine^ or any of them, ( 
Vol. II. hv^ 
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but generally that a Fine was levied ; for it 
might be of a Rererfion of which no Seifm 
can be alledg'd. And always after the Sta-* 
tuteof I R. 3. of Ufes^ Fines have been le- 
vied by Cefiuy que ufe^ and as ftrong as if they 
were of Poffeflions and Seifmsj and con- 
firmed by the Statute of ;2 H 8. that a Fine 
with Proclamations fecundum Formam Statuti^ 
by Tenant in Tail in Ufe, to be a Bar to the 
Tail. And the Exception to a Fine which 
is in the faving in the Statute of 4 H. 7. 
which gives an Addition and Enlargement 
to the ancient Challenge, or Exception of 
a Stranger to the Fine, proves the ancient 
Form of pleading a Pine ut fufra^ {yix») eiuoi 

qui Jam Finis fe levavit abfque aliqua feifina placi* 
fata in fartihus Finium tempore IcVationis ejufJem^ 

& ideo the Addition in the Exception in 

4 H. 7. Nee aliejuis *uel aliqui feifitus ad Ujum^ 

was given by /^H.j. Yet for a Fine of ancient 
Time (viz,.) before 4 H. 7. the Exception 

iiuod partes ad finem nee eor aliquis nihil ba^ 

huit^ &c. rendains at Common Law yet, 

quod alii Jufiiciarii concejferunt. Arid moreo-. 

ver, to prove that it is ndt neceflary to al- 
ledge that the Cognifor in a Fine was feifed^ 
there are thefe Precedents, viz,. Veteres Intra-^ 

tiones 121. a. Ra^al*S Entries 380. b. Tn* For-- 
medon en Voucher 2f. 10 H. 6. 21. Pla.ji. and 
in Trin' 3 H. 7. 9. a* it is faid, quod jtquis eva^ 
cuat Fintm dicendo quod partes Finis nihil habuer 
&c. non indigehit alteri parti qua placitat Finem 
dicere c^ monjtrare quis partium pra£ Finis fuit 

feifitus^ which is a ftrong Implication that it 
was not alledg'd before, and that it is not 
neceflary to alledge a Seifm in any of the 
Parties at the^Timeof the levying of the 
Fine. And if the Law be fo, that it is not 

X J neceflary 
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lieceffary to alledge 2 Seifin in any of the 
Parties to the Fine, then it thence follows 
that the Traverfe and the Iffue thereon ta- 
ken were immaterial^ and confequently a 
Repleader ought to be awarded. Biximtc 
that according to the Book of H. 6. Mich, iq 
H. 6. 21. b. VI. 71. that if one pleads in Bar 
a Fine on Cognizance dc droit tantum with a 
ReleafCj^c^c. there Seifin ought to be alledg*d, 
becaufe that Fine proves that the Coghifor 
hafi nothing at the Time of the Fine levied: 
Jut by Fortefcuey that a Fine fur Cognifancc Je 
4roit come ceo^ &c. in a planner proves that he 
who levied the Fine had had Poffeffion, 
which was not denied. But admitting^that 
the conftant Form of Pleading had been to 
alledge a Seifin in one of the Conufors^, yet 
it don't thence follow that the particular E- 
ftatealledg'dmay be travers*dj^becaufe if any 
oftheParties to the Fine hadanyEftate in the 
Lands, the Fine is good, Br. Fines 109. 22 H. 
6. 57. a. fo faid by Newton ^ ^but the Cafe 
there being in a Scire facias^ to execute a Fine 
of a Reverfion expedanr on an Eftate for 
J-ife, there a particular Iffue was taken,. that^ 
the Tenant for Life held for the Term of his 
Life, the Reverfion to him, and fhew'd howj 
and lb he held for the Term of his Life, the 
fo. 1^23. Reverfion to him, as the Fine fupposa, & 

fie ad Vatriam. 
Whether an But when a Fine on Co^nifance de droit ^ &c, 

Wd'"'^^''^^ pleaded in Bar, and the Plaintiff or De- 
l^egative ^ iTiandant takes an Averment, ^uod partes finis, 

without any ^^c ear aliquis alicjuid babutr 'velhabuit^ (^c, the 

Rejoinder to true manner of Pleading in that Cafe is not 
^f- for the Plaintiff or Demandant to reply and 

fhew any Seifin ,• but the Defendant ought 

to conclude his Bar, Et dehoc fonlt fi fuper Pi- 

Vo\.i\- trhrfiy 



triam^ ; H. 7. 9. a. and i'. where *tis expreifly 
ikidy that the Pleading in fuch Cafe ought 
be fo J and'co that Purpofe is the 2d Infi. J27. 
where the Cafe of gj H,,6. zj. Pi. 10. is 
briefly mention'd ; but becaufc the Cafe is a 
ftrong and remarkable Cafe to the Purpofe 
aforefaid, I will put the Cafe as it is there 
reported more at large. Not a per Littleton^ 
That it was adjudged by Sir John June^ that 
where the Tenant pleads iri Bar againft a 
Fine^ that they who wereParties, &c. at 
the time of the Fine, had nothing at the 
time, &c. in that Cafe he ought to plead in 
this Form, that is to fay, tjuod till quifuer par^ 

tes^ &c, nihil babuer in Tenementis^ &c, tempore 
levationis Finis ^ nee ali^uis eorum babuit^ fed ^ui^ 
dam T. B. fuit feijit^ CTc. fiatum^ &c. Et deboc 
fonit fe fuper patriam^ without any Rejoinder; 
for if the Demandant be conftrain'd to join^ 
he would perhaps tender a falfelflue; for 
then he fliould fay ejuod babuer^ in the Affir- 
mative. So if the Defendant (hould plead 

quod ill^ quiy &c. nibil babuer\ Et boc parat^ efi^ 

&c, if the other rejoins,he (hould fay quodba- 
^«er' which will.be uncertain ^ and if he pleads 

j^uod ili* quiy &c. nihil babuer nee aliquis bahuit. 
Et boc parat^ eft verificarey &c. if the Other re- 
joins on an Uncertainty, it may be that the 
other was Tenant, notwithftanding if one of 
them had, the Fkie is good. Then the Cafe 
proceeds to.fliew that he who takes fuch A- 
verment ought to conclude his Plea, Et deboc 

p^n) &c. or that hoc petit ^ &c. (quod nota.) 

And fo 'tis (as it is there faid) if ne ungues 
feijie ^«^ Vender be pleaded ^ and on a Counter- 
Plea of Voucher that he who is \ ol .^^'d, &c. 
hath nothing, &c. And as to the Averment 
quod parfes Finis ^&c. the Book Oi iz E.4. 13. 

X 4 *^ 
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0. is according to the faid Book of 3 3 H 6; I { 
And in the Lord Cokeys Reading on the Sta- I % 
tute of Fines^ 27 £. i. Le&mre 22. it is thni I t 
{My NotanJ^ ejty if one pleads in Avoidance / 1 

of a Fine3 ^luod partes finis nihil baister^ nee W d 
gliauis bakuit^ &c. fed quidam J. S. cmjms SiaUm i 

ip/ebabefy the other in Maintenance of tlM e 
Fine need not fhew which of the Parties hid 1 
the Eftate^ but he who pleads in Avoidance C 
of the Fine ought to conclude^ Et JU bocfrnf] c 
&c. And then he who maintains the Ftoe, c 

Siallnotfay any movt x^zn fiwHiier ; and if s 
e who pleads the Fine can prove that any I 
of the Parties to the Fine had alujuiJ, that is J 
fufficient for him. i 

fo. 1^24. 1 don't find in all the Books any Cafo J J 
where the Seifin in Fee which is alledgM ia i 
the Cognufor^ or any other. Party to the 
Fine^ is travers'd with an abfyae hoc, &c. but 
the Cafes in 8 H. 4. 7^ 8. and 46 E. 3. 14. 
7U. 20. and ; H. 6. 27^ 28. which is not the 
true Form of Pleading in fuch Cafe^ as ap- | / 
pears by the Authorities before cited j yet 
thofe Cafes ferve to this Purpofe, (wj&.) to 
prove that the precife Eftate or Fee alledg'd 
in Samuel More^ one of the Cognufors^ in the 
Cafe in queftion, ought not to be travers'd ; 
ifor in thofe Cafes the Traverfcs are Ahf^m 

hoc qtiod partes Finis aliquid hahuemnt. 

And I know no Cafe which gives any 
polour or Countenance to travcrfe the Sei- 
fm in Fee alledg'd in the Cognizance in this 
Cafe^ but the Cafe of Zouch and Bampfield, 
reported in i Anderfon i6f . Savil 84. and 
i Leon. j^. By which Books it appears^ that 
• the Cafe in EfFeft was, that John X^ord Zoueh 
brought a FormeJon in Defcender, as Heir ia 

Tail of John Lord Zouch his Great Grand£si- 
VolII. tberj 
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(her ; to which the Tenant pleaded^ that the 
fSreat Gratidfither of the Demandant wa« 
feifed in Fee of the Lands in Demand, and 
levied a Fine with Proclamations^ and ren- 
der to the Great Grandfather in Fee^ which 
Eftate the Tenant had. The Demandant 
replied and faid^ that at the time of the Fine 
^vicd^ and ever after (and fbew'd how) the 
£iid Bamffitld then Tenant was feifed in Fee 
of the Lands in Demand. (But in the Repli*** 
cation there is no Averment quod partes finis 
nihil babuerufit, nor any Traverfe of the Sei* 
fin in Fee aUedg'd in the Great Grandfather) 
And in the Report of that Cafe by Leonard, 
St appears that an Exception was taken by 
Rhodes Tuftice^ that the Seifin of the Great 
Grandfather at the time of the Fine levied^ 
was not travers'd ; fo that the Allegation in 
the Bar^ that the Great Grandfather was fei« 
fed^ &c. and the Allegation in the Replica* 
tion^ that Bampfield the Tenant was leifed^ 
funt aque 'uera^ aquefalfny (^ aqnedubia; and 
9, Traverfe had made an End of the whole ; 
and of chat Opinion (as it is faid in that 
Book) were the other Ju Aices : But it is not 
exprefly faid in any of the faid Books^ that 
it was faid in exprefs Terms by any of the 
Juftices, that the precife Eftate in Fee al- 
ledg'd in the Great Grandfather ought to be 
travers'd, and chen it may be intended that 
it was CO betravers'd by znabfque iocthat 
the Great Grandtather had any things &jf. 
as in the Gales before : And it is probable 
that it was fo incended, becaufe 'tis there 
faid by IVindham Juftice, that there is no 
Book in the Law which admits an Averment 
of a Seifm in Fee in a Scranger^ without ao- 
jTwering to the Seifin of the Parties to the 

Fine; 
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Fine ; and to that Purpofe he cited the faicl 
Cafe of 46 E. 5. 14. where after the Allega- 
tion of a Sfeifin in Fee in a Stranger, &c. 
there is a Travcrfe abfijui hoc efuod partes adf 

nem ali^uid hahuer. And Anderfon^ the then 

Chief Juftice, in his Report of the faid Cafe^ 
makes no mention of a Traverfe of the Seifm 
lb. 1625. in Fee, for he only fays, that all the Juilices 
held that the Replication was ili^ becaufe ic 
is nor of Subftance v but that ar the time of 
the Fine levied, BawfjUld the Tenant was 
feifed in Fee, which in no ways anfwers the 
Bar; for every Bar ought to be anfwer'd by 
Confcffion and Avoidance, or Traverfe, 
unlefs in .fpecial Cafes ( or by denial 
thereof,, may be added) for that is common- 
ly faid to be part of the Rule, and then the 

COmn\Qt\ K^ttmtnXy quod fart es finis y &*€. nib'd 
habuerunt^ C^'c had been fuflficient; for that is 
a fufficient Denial of the Seifm alledg'd at 
the time of the Fine, and that is a Traverfe 
in EfFed, altho' 'tis not induced with the 
formal Words of Ahfejue hoc^ &c. So that on 
the whole Matter, the Allegation of a Sei- 
fm; &c. fecms at moft to be only Matter of 
Form to induce the pleading of the Fine, 
and not fuch Matter of Subftance as may be 
^recifely traversed, as it is alledg'd, efpecially 
in this Cafe, where there are two Cognu- 
fbrs {vlz,.^ Samuel and Richard More ; and it 
appears by the Plaintiff's own (hewing in 
his Bar to the Cognizance, that Richard 
More at the time of the Fine levied, had ^ 
determinable Fee vefted in him to take Ef- 
itdi after the Death of the faid Samuel More^ 
&c. And at tad Judgment in the Cafe in 
queftion, was cfuod ^er nil caftat^ per breve 

for want of a Repleader. 
: Vol. II. Hayne 
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Hayne verfiis Hilbornc. 

Hill. I Anna Retina. Rot. 302. C. B. 

DE B T on Bond for the Performance of an fo. i6i$* 
Award of two Arbitrators eleSed on the 
Tart of the Defendant , and on the Part of the 
Plaintiffs and one Helyard to he made of all Con-' 
troverjtes between the Parties ^ or either of chem^ 
Ita quod^ the faid Award be made on or before 
29 May following. Bar, That the Arbitrators 
made no Award. Replic', That the Arbitrators 
accepto fuper fe oncre Arbitrii, &c. awarded, 

that the Defendant ftfould fay to tho Plaintiff li 1. 
J2 s. 5 d, on i24 June then next following j and 
that on the Payment thereof the Plaintiff and De^ 
fendant jhould give general Releafes the one to the 
vther. Breach for Non-payment of the faid 28 1. 
12 s. yd. Demurrer, &c. 

Hooper^ the Queen's Serjeant, argued for (0.1627. 
the Defendant, That the Arbitrament, in this 
Cafe was void ; for, by the Condition of 
the Submiflion-Bond, it (hall be fuppos'd, 
that there were Controverfies and Demands 
which the Plaintiff and Helyard had againft 
the Defendant, or that the Defendant had 
againft them ; for it is faid in the Condition 
of the Bond, that the Arbitrators are eleded 
as well on the Part of the Defendant as of 
the Plaintiff and Helyard. What the Matters 
in Controverfy were, don't appear by the 
Pleadings ; but it is neceffarily to be in- 
tended, that they were fuch wherein Helyard 
was concerned ; and if fo, how then can this 
Award be good in Relation to fuch Con- 
troverfies, when Helyard is not awarded to 
do any thing ? 

He 



He alfo faid^ That he knew not^ whether 
it (hall be intended that Heljard had fubmic- 
ted the Controverfies in which he is fappc^d 
to be equally concerned with the Plaintiff io 
Intereftj to the Judgment of the Arbitraton, 
or not. But taking it the one way or-riie 
other^ the Award will be void : For firft, if 
he was equally concern'd with the Plaintiff 
in Ihtereft, and did not fubmit himfelf to tte 
Arbitration^ then the. Award will be Toid 
for want of l^o wer in the Arbitrators to make \ 
an Award ; and if Heljard had fubmitted it 
to Arbitration) then the Award will be void, 
becaufe Htljard is not thereby awarded to do 
i^. 1^28. any things and the rather, becaufe he may 
be Partaker of the Benefit of the Defendant's 
Releafe j for a Releafe to one may be a Dif* 
charge to both, and yet he is not awarded 
to do any thing for ic. And he faid, that the 

Cafe of Harris and Taint er^ i Rolls Ah/. z6l. 

was an Authority for him, where the Cafe 
was, that A. B. and C. of one Part, and D- of 
the ochtr Part fubmitted themfelves to the 
Award of 5. it a qt^od^ &c. and he made an 
Award between A. and B. of the one Part, 
and -D. of the other Part, and made no A- 
ward between C. and D. this is not good, 
becaufe the Submifiion is conditional, and it 
is recited in the Submiflton, that there were 
feveral Controverfies between all of them, 
for this differs from the Cafe in 2 K. 2. 18. ^. 
becaufe the Submiffion there is not condi- 
tional, and by the Submiffion and Condition 
in the Cafe in Queftion, it (hall be fuppos'^ 
that there were Controverfies between all 
the Parties. He alfo faid, that the Cafe of 
zR. 2. 18. b. is cited in Sallov/es and Girlings 
Cafe, Ydv. 202. where Tilv. puts the 
Vol II. Cafe 
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Cafe to be thus ; wx,. That tt^6 of 6ne 
Part and one of the other Part fubmit them* 
felves to the Arbitrament of J.S. by this 
Submif&on 7. S. may arbitrate as well any 
Caufes between the two Parties of the one 
Part, as between the two and thfe third j but 
it is not faid that J. S. may arbitrate Caufes 
between one of the two of the one Part, 
and the third of the other Part, as the Cafe 
in Queftion is. 

He confefsM, that Baffole^ Cafe, Co. 8. 97. 
was againft him, but he faid, that that was 
not ift point of Judgment ; for that was whe« 
tfaer the Award was good, or not, becaufe 
the Award was of one Part only, as was ob- 
fefted^ becaufe nothing was awarded to be 
done on the other Part. , 

frat Serjeant fro ^er. The Cafe of i R. 3 . 
18. b. as it is there reported, is an Authority 
for the Plaintiff, for it is there refolv'd. That 
if three Men and another fubmit themfelvesr 
CO the Arbitra[n)ent of another of all Debts 
and other Demands between the Parties 
aforefaid, thereby the Arbitrator hath Pow- 
er to make an Award of all Matters which 
the three have againft the other jointly, or 
of every Matter which each of the three 
hath againft the other : And there fe no Dif- 
ference between that Cafe, and the Cafe inf 
Queftion, fave only in that Cafe there are^ 
no conditional Words in the SubmiflSon to 
the Award, and, in the Cafe in Queftion, 
there are conditional Words, (viz,.) ba ^uad,^ 
&c. But thofe Words make no material 
Difference, becaufe thofe Words reftrain 
the Arbitrators in refpeft of the Time onlyy 
CO make their Award, but don^t limit their 
general Authority before gjlvBti by the Sob- 

miffioi^ 
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miffion^if the Submidion had been only to arb^ 
trace all Matters of Controverfy between the 
Parties ; but the Cafe hel-e is the more ftrong 
by Reaibn of the Addition of thefe. Words, 
or either of them^ which Words^ ut res valut^ ] 
ought to be conftrii'd^ as if they had beeoj 
fb. 1^29. ^^ ^^y off^^^x for it was doubclefs the Ihtcnt 
of all the Parties3 that fome efFedrual AwarJ 
fliould be made by the Arbitrators, althoMt 
was not made between all the Parties. 

As to the Cafe of Harris and Painter^ before 
cited on the other Side^ it was anfwer'd^ 
That, for the Reafon' before, and alfo be^ 
caufe there is not any Recital in the Cafe in 
Queftion, that there were Controverfies be- 
tween the Parties, (which was part of the 
Cafe between Harris and Painter") that Cafe 
differs from the Cafe here ; and the Reafons 
for which the Award in that Cafe was adjudg- 
ed to be void, were, becaufe the Submiflion 
was conditional, and alfo, becaufe the Sub- 
miffion recited, that there were ControVet- 
\ fies between the Parties ; which Things not 
being in the Cafe in Queftion, by Confe- 
quence the Cafe is no other in EfteA, than 
the Cafe in IS. 3. He alfo cited the Cafe of 
Bean and Newberry^ i Lev. 1^9. where the 
Cafe was, that the Plaintiff fdr himfelf, and 
the Defendant, for himfelf, and his Son, 
fiibmitted to the Award of A. and J5. Ifa 
quody &c. ante 1 May ; and in Default of fuch 
Award, to the Umpirage of fuch an Umpire 
as ftiould be cholen by the Arbitrators to 
be made i jF/iwe, the Umpire, in Default of 
an Award by the Arbitrators, awarded the 
Plaintiff to feal to the Defendant three 
Bonds, and the Defendant to pay to the 
PlaintifFioo /. which he had not done; and 
Vol. II. ' tbflf 
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the Av/ard was adjudg'd to be void for two 
Reafons ,* i.Becaufe nothing is awarded as cl) 
the Son ,• and it ought to be to each of each 
Part30r ocherwife 'tis void in the whole. 2.AI- 
tho' the Ita quod was in the Claufe referring 
to the Arbitrators, yet the Jf^ ^uoJ, by Con- 
ftruiftion, Ihall refer as well to the Umpire, 
as to the Arbitrators. And as to that Cafe 
*twas faid, That it is to be intended, that 
the Submiffion in that Cafe was with an It^ 

quod ylrhitrium fr^d' fiat de premiffis fried' : And 

altho'. the faid Book doth not exprefly fay, 
that the Submiffion was fo, yet, by the Ir^ 
qucJy &c. it may well be luppos'd, that ic 
was fo. (And note^ that it is reported to be 
lb, in I Kebleji^o.) 

Vide the C^ifcof Joyce zndAnderfon v. Hajnes^ 
Hard. ^99. where it is refolvM, That if a 
Submiffion is by three with an Ita qaod^ Jt 
be made, ^c. between the Parties, or any of 
themy an Award between two is good j but 
it is otherwife, if the Submiffion be without 
thofe Words, or Words tantamount ^ as it is 
adjudg'd in Morden and Ban's CzkyStiks ^ji. 

For the Words, or either of them, in the 
Submiffion in the principal Cafe, 'vide 
^ Roll's Ahr. 2^0. Nu.S. 3 Cro.^S. Parke/i 

Cafe, & 797. Block and Palgrave's Caft, 

Co. y. 103. a& b. Hungate's Cale, i Leon 24n 
Sheldon's Cafe, Dyer 19. b, Fl. 114. 31 d^. b. 
Tl. 80. Fitz, Barre i6y. 39 H. 6. PL 1 jr. 
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Covel verfiis Deval, Execatot of KeodaL 

Jm^ tafcb. vel Trin. 2 jltms Rfgiiu, 

Rot. 1 1 67. C. B. 

fb t6u* J^OVNT w m Indebitat' AfTumpfit > 

Vj ^^^^ ^^ ^^ ^^ Plaintiff as an AMmj. 
Bar^ That the Teftator was bcnmi to &n€ LaibbC) 
Sbirifif Norfolk, in 300 I. and tbst he-had nit 

Affns beywd^ Sec. Replied That ihk fiud t^ 

94$ &u Condition far tht trsu Ex€Ckti6n $f the 6f$i 
4fa Bailiff itinerant) &c. and that the Tefisff 
had ferferm^d every thing in the Cbnditiim. Dc- 
nittrrer^ Becaafe it did not afpe4r by the Reflice- 
tien^ that the Bond was Made under m ether Om^ 
ditien than in the f aid Plea exprejjedj fee. 

fo* 1^37* The Defendant's Council infifted^ That 
the Plaintifi^ in his Replicatioix» had not 
averr'd^ that what he had alledg'd to be the 
Condition of the Bond^ was the whole Con- 
dition thereof^ and that it was well known, 
that the Conditions of fach Bonds contained 
feveral other Matters^ fome whereof are in 
the Negative ; and therefore the Plaintiff 
ought to have alledg'd^ either that it was tho 
whole Condition of the Bond^ dr to fliew 
the whole Condition at large^ and then to 
plead fpecially to tbofe Parts of the Condi- 
tion which were in the Negative, fed mn 
allocat* i for if other Matter was comprehetid- 
ed in the Condition^ it ought to be fliewn 
by the Defendant^ Co. 9.1 id: a. Ref. i^Tref 
bam^s Cafe. 

Another Matter was liiov'd for the Defen- 
dant That the Plaintiff ought to hslve con-, 
eluded his Replication with an . Ita quod 
the Bond was kept on Foot t6 defraud the 
Vol. BE. PhiM. 



IPlaihtilF of nis Debt,- for the Performance 
, or Non- performance of the Condition is not 
ifTuable^ but is only a Foundation and In- 
ducement to conclude^ that the Bond was 
keft on Foot by Frauds &c. and fo is the Plead- 
ing in Trejhafns Cafe before j and that alfd 
appears in Co. Entries lyi. in which Cafe two 
Statutes were pleaded j and the PlaintifFre- 
pliedj that one of them was for Payment of 
Money which was paid^ and the other for 
Performance of Covenants which were not 
broke ; and yet the ConcluHon was^ that it 
femain'd uncancelled ftr frauiem^ etc. and 
all the Precedents of Replications in fuch 
Cafes art fo, /ei non allocat* Eacceftio. For it 
is in the PlaintiflF^s EleAiooto rely on that 
which is in itfelf sin apparent Frauds or to 
Conclude as is before objefted. 

And then an Obieftion was taken by the 
Plaintiff's Council, That the Bar was, that 
the Defendant had fully adminiftred, &c. 
ante Exhibitionem BlUa if pus ^erent\ whereas 
it (hould be ante Imfetrationetn brevis ^^uer* ; fa 1^3$. 

and that was held t6 be an incdrable Fault. 
A^cb. 2 Ann^ R^gfsi^s Judgment per tot. Cu^ >1.9^>?v^ 
Ham pro ^er* ex ratione fervien Jenner^ who '^^^^^ 
was of Council pro Defend*. 



Pearfoii verfus Hulfe. 
fafik rrWC J. Rut. joS^ C. R^ 




COUtfTonfeveralAffwtnpfitsinanABioH fo. jtfjg. 
brought by a Feme ; the Defendant imparVi 
and pleaded j that after the Purchafe of the Writ tht 
Plaintiff took to Husband H. . Replic', That af^ ^ 
nr the Purchafe of the Writ^ Jhe did not take tif 

Y Husband 
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Hitshand tbtfaii H. Et hoc peti^ &c. 7) 'mhiA 
the Defendant dentwrrd^ becaufe the Xeplicatiom did 

not affirm that the Plaintiff wax fole. 

fo. 1640. Levinzj for the Defendant^ 9t firft infift- 
fted^ That there was a Dtlooncinaance in 
the Cafe^ for the Record is a Record of 
"Pafch. II ^. ; . and it appeared by the De- 
JTendant's Plea, that there was an Imparlahce 
to O^ab. Hit before ; and it did not appear, 
(hat t^ere was any Continuance from that 
Term to the faid Term of Tafch. But the 
Court being inform^d^ that the Declaracioa 
was in Mich, Term before, with an Impar- 
lance to Q^ab. HiU. Leave was given to a- 
to.i6^\. mend the Record, and make it agree with 
the Faft of the Cafe. BuiC then Lewmz, oU 
jeded. That the Plaintiff, in her RepHca- 
tioh, ought to have alledg'd, that ihe was 
Sole, and then to traTerfir, that flie took to 
Husband the faid H. D. So that the tflue on 
the Marriage fliould be taken on the Affir* 
mative in the Defendant's Rejoinder, and 
that in effed was one o^ the Caufes ot De- 
murrer fed mn dliccatar: for it is all one in 
efFed, whether the tmie be join'd in the 
Rejoinder, or in the Replication ) for it is 
an Affirmative and a Negative by the Plea, 
and the Replication. 

But then Levinx, tooic another Exceptrra, 
That by the Replication^ the Time of the 
Marriage is made Parcel of the Iflue ; for 
ihe faith. That, after the. Purchafe of the 
Writ, flie did not take to iHEusband, &e. and 
that ought not to be » for if flie married bt- 
fore the Purchafe of the Writ, it dughc to be 
abated, fed mn alheae* ; for the D^eii^ant, 
by his Plea, hath, b]r ImpUctcion, eonfefi'd. 
Vol II. * that 






^st ftd wss nbt 6i«kki UMi tt>& Wt!c. 
Iddgnifcnt f»d Def. f^dmUit^ 

In aH my dooks of &tltfiei, I fihd bfit Oitfe 
Pmced«ai(S of Re})lisaii^s ^ toeh Ptea^, 
•»»■*. Lrtr. hitfdttan\ pAMtA J*u^ ii^4. and 

j^onh . EtktriiJ ^. Lat^ ^mithUiifi lot, 104. 

^ Ut.fUitthMi 414. and Ift dU th«(e Pre- 
cedents it is alledx'd in the ftefAt^tiOn^ tfatfc 

the PlalAtiff was^tej AAd thtu ft Triterfe 
is takenj tiibt (he was ftot marri^^ aod IfTue 
!s taken by tite RejoificlA'. 

Ntti, That ill the (lift of the fald l>rece- 
dencjj the Coverture of the PlaintflFis t^lead' 
ed In Bkv 1 bat that ought not td bi, fat it Is 
but Matter 6f Abatefiiedt of th6 Writ, as ie 
is adjudg'cl in BdftiUt iai Burtth'sCak, nmea 
Pag. 1 1. 
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SiiA^fen vHrfegs Garfide. 

Trin. lAnnd RigiHof. Ret. 14,16. C. B. 

DEBT §n Bond^ iatti 17 April, i KtitiX *>• «^4^ 
Rcgiiwe. Tbt t)efiniant ctd^s Oyer of 
the Original whkb H^as tifiti 16 ApHl in tbufaMe 
Tear ; and then fltads in Abmimm^ that the WrH 
wai hrei^bt before the Date of tie BoHd. Repltli% 
Tbat the Writ on Ti^icb ki decWi Hiss anotbir 

ff^Ht^ which is tntefd in \\ib rdfba, aif^d was 
pelted afiet the S>afe of the BMtd. R6Joind«it> 
h w eftjtdffA ky Rseafon of the Oyer afotefdid. 
DecMrrfer^ iMeb amebdid as if the Plea bdd 
heen Vka in B»r. 

It vras hdid by Tret^ Chief Jaftice^ Nevil (0.%^ 
nni Bktfcow^ Jti1ftic^3 Th&t the Re{5liC9cion 
in this Cafe w%$ goad^ for thi Writ being 

Y 2 61^4, 



704. Afpendi>c. 

filM^ the Reading ic is the Aft and Office of 
the Courts and that (hall not prejudice the 
Plaintiff^ nor cgnclude him from (hewing 
the true Writ, and is not like Oyer of a 
Deed^ for the reading of that is the Aft of 
the Plaintiff himrelf3 and therefore he (hall 
not be admitted to fay^ that the Deed fo read 
to the Defendant^ is not the Deed on which 
he hath declared. 

But Trurc; Juftice was of another Opinion; 
for when the Defendant prays Oyer of the 
Writ^ and it is read to him as the writ in 
this Aftion, this is the Aft of the Court ; 
and when it is enterM on Record, the Plainr 
tifffliallnot be admitted to fay^ that it is 
not the true Writ in this Aftion, and fo 
ialfify the Aft of the Court. But if the 
Writ had been mittaken, the Attorney for 
the Plaintiff, on the Delivery of the Tafer^ 
Bookto him, ought to have had it reftified, or 
might have applied to the Court to reftify 
it i but when he hath not done it, but hath 
allowed and permitted it to be enter'd on 
Record in hac verba, he (hall be concluded af- 
terwards to fay, thiat it was not the crueWrir. 

He alfo faid. That if, on the Oyer of the 
Writ, there had been a Variance between 
the Writ and the Count in the Sum demand- 
ed, or any other Thing, the Defendant 
might have demurred, and fliewn it, and 
tften the Plaintiff could not have replied ai 
here ; for if fuch Replication (hould be good, 
then the Defendant could not Demur, be- 
caufe thereby he would foreclofe the Plain- 
tiff from replying and (hewing the true Writ : 
But, notwithftanding. Judgment^ in Mich. 
2, Anna Regin/e, by the Opinion of the other 
three Jm dices, \ya$ given fro ^er* ex relatione 

Vol. II. Servient U 
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Serwentts James Stlby^ who was of Council 

with the Defendant. 

Note, One may demur to a Writ for any 
Infufficiency apparent in the Writ after Oyer 
thereof, and when it is entered on Record, as 
well as for a Variance between the Count 
and the Deed on which it is founded, as 
appears by the Cafe of PTsmsbijh, againft the 
Lord Willougbby^Tlow.'ji.b. D/er 341.P/ yi. 
^nd vide for that TbeoUrs I^igtjl. i%i.b.& 
3 84. where the Forms of Demurrers in fuch 
Cafes are mentioned. 

Note^ That one can't demand Oyer of a 
Deed, but during the Time that it is in 
Court, and that is for the whole Term in 
which it was produced in Court, Co. y. 74. 
WimarVs Cafe j fo that it is as much in tho 
Power of the.Court to give Oyer of a Deed, 
as of a Writ, ^are then the Reafon of the 
PifFercnce between Oyer of a Writ, and 
pyerpfaDecd. 
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Co CTNT* i» a Writ ^/Quare Impedit, tiAt 
Edward Earl of Hertford was feifed in 
Fee ut de uno Grouo of the Aivowfm of the 
Church of Colliogborne Ducis^ ani in the 14 
Jac. I. granted it to Kent and others and their 
Heirs ^ to the Ufe of himfelf for Life • Remainder 
to Sir Edward Seymour tl^e eldefi Son of the 
Lw'd 'bc2,nch2imp his Son. foi^ Life; Remainder to 
his frfi and other Sons in Tail Male; Remainder 
to Sir William Seymour for Life ; Remainder 

t9 
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to his firjt and other Sons in Tail Male j Remainder 
to Sir JFancis Seymour, &c. in the fame Manner: 
Remainder in Tail general to the [aid Sir Edward 
Seymour J Remainder in Tail general to the faid 
Sir William Seymour, and Jo to Sir Francis 
Seymour, and Jo after to the faid Edward Earl 
<>f Hertford j Remainder to Sir Edward Sey- 
mour o/Bury Pomery in Tail Male; Remain-^ 
der in Tail Male to John Seymour ; Remainder 
in Fee to the faid Sir Edward Seymour, eldejf 
Son of the faid Lord Beauchamp. That Sir Ed* 
ward died without Ijfue Mate^ 20 Jan. 17. Jac. I. 

That the faid Edward Earl of Hertford died^ 

6 Aprils 1621. and the faid^ iWizxn. afterwards 

Earl of Hertford and Duke <?/Someriet, wa^feir 

fed for Life y and died 24 0ftpb. 1660. whtrehj 

William, Grandfon and Heir of WiWhm fecond 

Son of the faid Edward Lord fieauchamp, w^s 

feifed in Tail, and prefepted Ch^rlet, &c. and 
died without iJfue Male ; whereby John, feconi 
Son d/ William P«4e <>/ Somerlet, was feifed in 
Tail MaUy-^and ft^ffera a epmmon Recovery , in 
v^hich he V)as vouch^d^ tzc. which was to the Ufe 
of him ft ^ in Pee f and he granted the next Avoids 

ance to Eleanor Gld field, and that Jhe granted 

it to Edward Adoh ,• that be made bis Will and 
Joanna Ai> W^ Executrix^ and Jhe made the 
Plaintiff Executor y and the Church became void by 
the Death of Charlct, wherefore, &c. Bar bf 
Browne the Patron, be eopfejetb the Seijin of the 
Earl of H. and the Conveyance to Ufes made by 
him i but faith th^t William tbefeeondSon of tit 
- faid Lord Beauchamp, and Henry his eldefi Sou 
fufferd'a common Recovery, in which the faid 
William was vosecVd, and be vouched the faid 
Henry, &c. That the faid Recovery was to the 
Ufe of tb^ faid WiKiam^r thejoinf Lives of bim 
and the faid Hepry j Remaider to the faid Hen^ 

Y4 ry. 
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ly for Life ; Remainder to Arthur Capel W ^ 
tiers for 99 Tears after the Deceaft of the foii 
Henry, if one Mary Capel fifouU fo long live\ 

That all the [aid LeJJ'ees died^ except the faid Ar- 
thur Capel, whereby he was fojjijfed ^ andfok* 
ing pofftjfed, Dyke William, Son of the faid Hen- 
ry, hj UfurPation prefented the faid Charlet, anl 
he continued Varfon for (ix Months y &c. wherelfj 
the faid Duke Wiliiam was ftifed in FeCy aid 
4ied feifed^ and it defcendtd to Elizabeth Hi 
Sifter and Heir , and Jbe granted the next A* 
voidatfce to 5ir Herbert Evans, and be grantU 
it to Chandler, and he granted it to the Defendant 
Sherwin, and he granted it to the Defendant 
Jjrowne, and he after the Death of the faid Char- 
let prefented the Defendant Sherwin, and then he 
traverfetb the Seifln in Tail of William Duke of 
Somerfet, Grandfon and Heir of William Duhe 
f/Somerfct. 

The Tlea of the Incumbent was all one 'with thii 
Tlea mutatis mutandis, fave that in his Plea the 
faid Traverfe was omitted. Demurrer to the 
Tlea of the Patron^ becaufe ^twas informal by Rea^ 
fon of the Traverfe. Demurrer general to the Plea 
fp, 1 64^. of the Incumbent^ 

This Cafe hath not been yet argued, and 
therefore I will not make any Obfervations 
thereon ; but only that there is a great 
Prolixity in the Count: For after it is 
thereby alledg'd, that Edward Earl of Herf- 
ford was feifed for the Term of his Life, all 
the Remainders over are expreft at large, 
Vvhich was not neceflary ; but it had been 
better if they had been concifely expreft by 
thefe Words, viz,. Remaneria inde modo c^ for-^ 
ma fraantea limitat^ fpeStan^ or by Words to 

that EfFed. I and feveral others were of 
Council with the Defendants in this Cafe, 

wmch 
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aivhich is another Reafon that no more is 

of It. 
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Routh & Vx verfus Weddell. 

HiU. 2 Anna Regtna. Rot. 56^. C. B, 



g*T^EJ5r^»SW. Vlcz of Privilege as an At-- (o.r66^. 
^ JL/ ^^«e7 of the Common Pleas, Replic', 

That for five Tears before the Original be bad not 

5 pro fecuted or defended any Suit. Demurrer as if 
the Plea bad been pleaded in Bar. Joinder in 

- Demurrer as to a Plea in Abatement oftbe Writ. 

*•, Two Exceptions were taken to the Plea f^* ^^^^* 

J by the Piaintirs CounciL 

^ I. That it was not therein alledg'd, that 

- the Defendant at the time the Adion was 
brought againft him, had any Clients, 

J whole Suits he then profecuted or defended ; 

.^ for the Reafon of the Privilege is, that he 

, ought to be attendant on the Bufmefs of his 

* Clients; and when the Reafon. of the Pri- 

j vilege ceafeth, the Privilege ought to ceafc 

alfo ; And to prove that it ought to be fo,^ 

^ 'twas alledg'd that in Rafial Tit\ Privilege en 

Attorney, X, 2, J, 6, 8, 9. which are Prece- 

dents of Habeas Corpus to difcharge Attorneys 

of C. £. from Arrefts by Procefs of other 

Courts. The Privilege for Attorneys of C. & 

is recited to be, dum aliqua Negotia in eodem 

Banco profequant* vel defend^ and therein it is 

alledged that the Attorney who prpfecutes 

the Writ then profecutes and defends feveral 

Suits, and that is a great Authority that it 

ought to be fo alledg'd in a Plea of Privilege^ 

^nd that it was fo pleaded in CamfUld and 

"^arrenh Cafe, Pafcb. 1% W, ;. C B. antea 34?. 
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And ther# WM great Reafon it fhoat j bf 
Co, for otherwife a Mulcuude of Peffofis, 
wh« never deflgn to attend the Office of ag 
Attorney, purely for the Benefit of the Pri- 
vilege would pro<?ufC thejrfelvQS co %e At- 
torneys. And the Cafe here is the more 
itrong by Re^Con the Defendant by his De- 
murrer hach confefs'd, that he haj h no Ot 
cnts, and that "he hath wiiolly reJinciuiihM 
his OflficQ of an Attorney. 

2 Exceft. That the Cuftpiji as it is alledgfd 
in the Plea is, ^^d nuUus Attomatus^ d^c. cm- 
filkrtt^ ai refpondenf &c. whereas it ought al- 
fo to be alledged, nee d tew fore ^juo^t^c^comfS 
€cnfutwt.y and fo k Rafial Tir PrmileJge en 
Attorney y 8, 9. for otherwife it is a Guftom ia 
jkriy Cr non in faSio ; whereas Ufage irj FaA 
is eifemial to every Cuftorn, and for ttac 
(o.i66t. thefc Cafes were ciwd. Mo. xt^. ^Cro.^f^i. 

Browne and Fofi''er^s Cafe, StUes 477. Tates'^s 
Cafe, 1 l^Vi z6z. tVilmot and tfixons Cafe, 
and 22 E. 4. 8. 

But notwkhftanding the Opinion of the 
Court wfts, that the Pka fnma fade was 
good, and that it was not avoided by th(? 
Replication j for as to the firft Exception ic 
was faid l>y the Court, that as long as he 
r^Vnain'd an Attorfley of Record, h^ ought 
to have the Privilege of an Attorney, and 
if he was unfit to continue an Attorney of 
the Court, the Court ought to have been 
mov'd to put him out of the RqB. And as 
to the fecond Exception, it was faid, that 
the Court would take Notice of the Privi- 
lege of the Attorney of the Court, and there- 
fone the Cuftom need not be fQ precifely 
alledg'd as other Cuftoms y aqd Judgment 
was ^ven for the Dofeadant • 

V^l.II. Nott, 



Affendtpt. 7 1 1 

Note, That in the Declaration in this Cafe 
the Words fer fcriptum fuum obligator are omit- 
ted^ but no Notice was taken thereof ,* and 
if it had been^ no Advantage could have 
been taken thereof on the Demurrer here^ 
according to the Cafe of BeUafyfe and Hefier, 
antea 679 

In the Cafe of Sir WiUiam Courtney v. Sit- 
Richard GreenviU, Cro. Car. 209. there was the 

like Defed as in the Cafe here^ and the De- 
fendant C. crav'd Oyer of the Condition^ and 
pleaded Payment, which was found againft 
him3 and yet the Plaintiff had Judgment^ 
Which was aifirm'd on a Writ of Error. 
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Abatement, 

f AdmimfiratoTf i, 6, 7. 
Vide*! y^ttrianety i. 

U Outlawry f r, 4. 

Executors in 2 Count in ^aan Impedit on a DJ^ 
fturbance in thcJ Life of tbe-Teftator conclude, 
in nunc retardation execution^ Teftamenti j arid thcf 
Writ was abated for that Caufe. Tage i 

2. By Outlawry after Imparlance ^ 

3. Debt againft an Adminiftrator ,- the Ciefendant^ 
after Oyer of the Writ^ pleads that it is tefted before the 
Letters of Adminiftration, good Plea 4 

4. How to plead a Mifnojmer in the Defendant'* Chrr-^ 
ftian Name f 

f . How to plead feveral Tenancy In Abatement ^ 

6. In Ajfumffit againft an Executrix^ (he pleads her 
Teftator was alive at the time of the Writ purchafed 8" 

7. If the Writ, on Oyer, appears to be brought be- 
fore the Money is due, it (hail abate, tho' other Matter 
be pleaded in Abatement 10 

8. Plea in Abatement by Excommunication by the 
Judges Delegate, not well pleaded, and for what Rea- 
fons JO 

9. I» 
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% In Debt agalnft an Admlnlftrafrit, flic pteaft, 

ttef (he fe AtttHtniltfSffiS ^/iir^^fip mlhmatate^ Sec. ii 
I p. Covercure cannot be pleaded in Bar, nor after ad 
Imparlance^ ibid. mJejoi 

II. Plea to z Scire facias^ on a Recognizance^ that 
therrwvtebut 14 Days b«fWi<en thcTefte andf tlMI fit- 
torn,**^ 12 
Ii. 'the Scki %€ias oAtbe Rec€^niilftnce wa^^« 

Execut J d^c. in forma fr^d^y reccgnit* fecundum farmam recU' 

ftngthnffrxi' ♦ the raft Words, Smmiam fofmam Recufefi* 

tionis frad^^ are repugnant and void ihiL 

1 3 . via an Affiimffit agaiift an Executor^ he pleads, 
chat he is Adminiurator by Letters of Adminiftration 
granted him by the Ddan^ &€. 6f Canterburj, by reafoo 
of the Sufpenfion of the Archbilhop^illj becaufe not 
faid, that the Inteftate had A^m Mtdbilia i 2^ 1} 

^ If in this Cale the Defendant oilght not to pleads 
that he hath not adminiftrod as Etequtor^ or whether it 
ought to be (hewn by the other Side ibid. ^&j 

14m By another Aftion pending 14 

I f . In Debt on Bond by an Execotori the Defen- 
dant pleaded^ that tl\^ Teftator was an Alien^ t^c. ^ 
flicat^ That the Teftator^ at the Time of 'the fioaking the 
BoAd, and ever fiao^ was at fuch a Place in England 
by the King^s licence and Protedion ; Jfsdgime^t cptod 
fefponJeaf if 

16. AJfumffit againft two^ the one cannot pleads chat 
tiie other is miiham'd 16 

17. If Matter in Abatement only be pleaded ifi t^t^ 
the Judgment (hadl* be final 19 

18. The Privilege of the Exch^quer^ pleaded affer an 

ImpaxiaiKSe falvit Exapt* tarn ad Breve quam ad jNs^' & 
not good^ aliftr if it be fahis &mnibui Etip^ qtiibufmn-' 

19. The Privilege of C. B. xmy be pldafled tt$ ad 
A<^ioor of Dtbti 5 W um^ &c. on th^ Stfteute of 2 f H. 6. 

caf, 8. 69 

• ■ 

2a«Debt 
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10 . Debt on Judgment, Abatement by Writ of Error 
Sn the Exchequer-Chambefj ill. 231 

21. Privilege of the King's Bench pleaded to an 
.Aiftion of Debt in C B. 245 

22. If, in an Adion of Debt oh Bond, the Defendant . 
pleads, that two others were bound, the Plea is not 

good^ unlcfs it is aver*d, that one of tKctfi is alJ^6 ±6-} 

2;. In Debt againft an Executrix, who pleads, fhe h 

Adminiftratrix, and doth not traverfe, that (he had 

adminiftred before Adminlftration granted, iH 367 

2+. Plea in Abatement in a ^are imfedlt^ that thft 

I Patron was not naiii'd in the Writ oroughc by the King 

. ofi a Title of Simony 448 

\ iy. ABateraeift^ that tKe ftaiatiff's f Jttfc iJby De- 

vife, abpiue bocy rtiat it Is by 0etfccQtV i* good Ott A g6iW- 

ral Demurrer 6^^ 

, 26. Whether a Plea in Abateraent to a Writ in a 

I Perfonal Adion, as r6 pitt, y gdod ^74 

^ 27. The Faults in the Declaration qannot be exa* 

- mined on a Demurrer to a Plea in Abatement 6j^ 

I "vhi. 7n 

J 28. If it be in the Dcfeftdant^s Eledion to plead Out- 

^ lawry in Abatementy oris Bar to ^nlnJekifa^* AJfnmf^ 

p 29. If Outlawry miy be pleided In Sar ifter it hath 
* been plea^tf in Abatement ik. 

30. Where on a Hea th Ab«t«hiem, the PUitttlff 
&all have IiNlgment to recover j^. 

51. t^ecfaratidn oM feVerSl ^umifits bi»6iight by % 
Woman^ the t>e^fidiht. after Impinintty ple^s, thsifr 
fefter (he Writ purchafecG the f^laimiff C€>6lt t6 Htrsbftnd 
H.t). kefUcaf, That after ae Fiirehife of tfld Wfit. 
Ibe did not take to Husband the faid K D4. Etboc ftt ^ 
<?•«. if this ke^lication is good 70 1, ^oa 

;i.l3ebtonB6hd. ftca dfPriiHegfc atsa'ft Attorhey 
of C. 5, Replicat\ That for s Yeors bftfofe the G^Igitta!^ 
the Defendant had not profecuted or defended any Suir^ 
i^€. I)$mimrer and Judgment for the Defendant. 709 

Acci^rd^ 
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j4c€ord* 

%. Where it is a good Bar to an Acaloil ay, li \ 

2. Cannot be pleaded in Sacisfaftion of A Coveoaat ' 

not broke, but ^is a good Plea in Sacisfoftion of Dama- ^ 

ges on a Covenant broken 127 

Vide Ahatement, 14. 

1. All Perfonal Adionsin C. B. ought to be bfonght | 
by Original Writ, Original Bill, or by Attachment of || 
Privilege, and not by way of ^ueritwr 80 

j4fiion an the Cafe, 

r Dllafldatlons 
Vide*? Efcife^ ij}^ 4- 
X^Nufance^ 

X. For a falfe Return of a Member of Parliament^ iii- 
ftead of the Plaintiff who was duly elefted 3 J 

2. For a Wound given the Plaintiff by the Defen- 
dant's mad Bull. Declaration ill for not faying; tht 
Defendant/«if fciensy &c. ;6 

; . For negligent keepihg of Fire, &c. Declaration ill 
for the Strangenefs and Inlufficiency thereof Ml 

4. An Adion doth not lye for the Mafter for beating 
his Servant, imlefs he hath loft the Service of his Ser- 
vant 6j2 

y . If one brings an Appeal of Murder, retomable in 
C. B. So if a Bin contains Matter, which the Coun hadi 
no Cognizance of, no AAion lieth 409 i 

ABim I 
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ABton on Stat^ and Bar fer Stat^ . 

Vide 5 ^^^f^fi^'^^^ P^^ ^ot' 

\Limitation of Anions per tot 

1. How to plead the Statute of 21 H. 8. cap, 13. of 
non Refidence as to the Commencement thereof 53 

2. The Ihorteft and moft fure Way to plead a Statute 
made at a Seffion of Parliament held by Prorogation ^4 

3. Some Notes on the Form of Proceedings againfb 
Trojttrmrs of Fences of Lands approved out of Com- 
mons S7 

4. Some Notes on an Information on the Statute ijr 
C z. caf. 2. called Tbt 'tefi^M 60, 6r 

f . If an Adion lies in C. B. on the Statute jr JE/ii^i. for 
ufttig the Trade of a Tallow-Chandler 6f , 1 64 

6. Several Exceptions taken to an Adion on the Sta- 
tute of 8 Eliz,. cap. 2. againft an Attorney of C. J!, for an 
Arreft in the Name of another without his Privity or 
Confent 66, 67 

J. An Adion lies not on that Statute for fuing a Writ 

out of C. B. ihid. 

8. ImUbitaf ajfumfjh lies not for Money won at Paf- 
fage>\i ibtii 

9. What is a good Plea in Bar to fuch Adion by the 
Statute 16 C. 2. ibid. 

10. Debt on the Statute 2jt H. 6. caf. 8. for exerciHng 
the Office of Under Sheriff for two Years together. 

68^ 69 

IT. ^i tarn J &c. for Recufancy by Abfence front 
Church. 7X 

12. Convidion by a Proclamation is a good Bar to 
ao Informer. ibid. 

1%. Debt 9111 tarn for Recufancy in not coming to 
Churchy fome Exceptions to the Declaration 72^ 7} 

14. Several Exceptions taken to a Declaration in an 
Adion on the Statute zTf^.& M. for refcuing a Diftrefs 

Z foe 
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for Rent, and refclv*d by the Court, 74, &c. 

ly. Aftion on the Statute ^ & 6W. & M. and 9 & 

10 W. %. againft the ColIeAors of the Salt-Duty for 

Nonpayment of the Allowance for Filh exported. 76^77 

jAddttitm. 

X. Where it may be alledg'd with a nufer^ &€. and 
where not. 19 

Admnifirator^ &c. 

[Ahatetncnty 9j ig. 
Vide^ Pleadings^ z6^ 27. 

1. In pleading Letters of Adminiftration by the Com-^ 
milTary of a Bilhop you need not fhew his Authori- 
ty, &c. y 

2. In pleading in Abatement to an AAion againft one 
as Executor, that he is Adminiftrator, there is no need 
to Ihew the Letters of Adminiftration. ibid. 

;• There is no occafion, in a Declaration againft an 
Adminiftrator, to (hew Letters of Adminiftration were 
granted to him, and what Authority he hathj other- 
wife if an Adminiftracor is Plaintiff. '^J^ ^f^ 
4. One is Adminiftrator till another (hall attain the 
Age of 21. If the Adminiftrator brings an Adipq and 
pending the Adion the other comes of Age, if the Plain- 
tiff may proceed further. 12a 
jr. Adminiftration granted durante ahfentia of another 
is good. ibid. 
And on the Return of the next of Blood, Payment 
of a Debt to fuch Adminiftrator before Notice is good. 

121 
And altho' it may be Adions brought by fuch Admi- 
niftrator (hall be abated by. the Return, yet A^ipn$ a- 
gainft him are not abated, but (haU be continued againft 
le rightful Adniiniftrator. ibi^ 

6. If 
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6. If an Adminiftrator till an Infant Execucdf stains 
IT3 hath Judgment^ and then the Executor attains his 
foil Age, he (hall have a Sci'fa' &c. ibid. 

7. If an Adminiftrator hath Judgment, and the Letters 
of Adminiftration are after revok d, the Defendant (hall 
have an jiudita Querela to prevent Execution, ibid. 

8. So if the Defendant is adhially in Execution he 
ihall have an Audita ^erela. ibid^ 

9. Adminiftration granted by the Bifliop of Lincoln is 
void as to a Judgment at Wcfiminfier. 140 

10. How to plead the granting of Adminiftration by 
a Peculiar, 143 

11. Adminiftration granted by the Archbifhop of 
Canterbury out of his Province is good. 199 

12. If an Adminiftrator during Minority, &c. brings 
an Adion and doth not aver that the Infant is within 
Age, if the Defendant pleads in Bar, the Declaration 
is thereby made good. 24 r 
. i;. In Debt againft an Adminiftrator on Bond with 
Condition according to the AA concerning Inteftates 
Eftates, it is no good Breach that the Defendant hath 
not paid fttch a Debt on Bond due from the Inteftate. 

14. Adminiftration relates to the Death of the Inte- 
ftate. 430 

If. Adminiftration granted by the Prerogative Court, 
where the Inteftate hath not bona Notabilia is not void, 
but voidable. fjci 

Alien^ 

Vide Abatement^ if. 

Amendmenu 

1. If in Debt on Bond againft an Heir the Words oh^ 
Ug9 Haredes meos are omitted, 'tis ameQdabIc, 187, 188I 

Z 2 a. la 
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2. In an Adion on Ajfumffit^ the Record was of T4^h. 
ii W. and it appeared by the Defendant's Plea that there 
was an Imparlance to OSab. HiO. before^ and it did not 
appear that there was any Continuance from that Term 
to the faid Eafier Term. But the Court being informed 
that the Declaration was of Mch. Term before^ Leave 
was given to amend the Record and make it agree with 
the Fa<a of the Cafe. 702 

Debt on Bond for the true Service of an Apprentice! 

Arhitrament* 

Vide Commutation^ 



1. Where and what Award is a good Bar to an A- 
ftion 24^ ijTj lof 

2. An Award is made to pay fo much on the Delive* 
ry thereof, it is a good Breach to fay that he did not 
pay on the Delivery of the Award, without faying vtl 

unquanf fofiea l}8 

3. If the Submiffion bfc conditional^ and mutual Re- 
leafes (inter alia) are awarded^ which are void becaufe 
they extend beyond the Time of the Submiifionj yet if 
other Matters are awarded to each Party the Award is 
good 191, 19^ 

4. Where the Plaintiff mufl; affign a good Breach in 
his Replication I9?3i94 

5. An Award that all Suits between the Parties or any 
other on their Behalf (hall ceafe, and that the Defen- 
dant (hall pay the Plaintiff y /. towards his Charges at LffOf 
ani the Afotbecary^s Bill^ is a good Award 196, 197 

6. Debt on a Submiffion- Bond ; Ita quod the Award 
be made in Writing^ or by Parol, before two WitnelTes. 
£^r by no Awa«4 made. Reftic* Thaft the Umpire inade 

' '- ah 



The TABLE, ^f 

■* an Award ore tenm^ but it is not faid before two Wit- 
^ neffes, and therefore ill. 199,200 

« 7- That the Defendant (hall pay to the Plaintiff 12 /. 
^ fuch a Day^ and that the Defendant abduceret Equam e^ 
« Pisllam fuam infra unam feptiwanam a fraf- Georgio (the. 
- Plaintiff) is a good. A ward ibiJ. 

^ 8. Where an Award fhall be made good by a Recital 

therein 201 

9. An Award made by an Umpire elefted by the 

Arbitrators during the Time they had to make their 

Award, is good, &c. 202 

- 10. An Award is to pzyftsper vel ante fuch a Day, and 

the Breach is thus affign'd, ^Ix,. that he did not pay /e- 

cundum formam &effeSum arbltrii^ yet good 20; 

II. ASubmiflion to an Award with an Ita quod fiat be- 
fore fuch a Day is conditional as well to the Time lad 
Matter alfo, as if the Award had been Ita qnod fiat de 
PremiJJis before fuch a Day 204 

^ 12. An Umpirage, i. That all Actions, &c. fhall 
ceafe,' 2. That the Defendant (hall pay to the Plaintiff 
12/, If J, 3. That the Defendant fliall deliver to the 
Plaintiff certain Goods by Name, and among them 
three Boxes, and fevcral Books (without naming them) 
4. That the Plaintiff (ball deliver to the Defendant fe- 
veral Goods by Name ,• f. That if any of the Goods are 
loftj ^or miflaid, then the Parties to pay the Value 
thereof to be apprais'd by the Umpire and the Arbitra- 
tors, and that the Parties (hall execute mutual Releafes; 
this is a void Award (the Submiflion being conditional) 
becaufe the Award of the Delivery of the Books, with- 
out afledging them to be in the Boxes, was uncertain 
and void, gnd therefore void in the whole 205- vid. 68 r • 

13. If the Refervatioh of the Power to value the 
Goods as aforefaid, was *a minifterial or a judicial Ad, 
and by ConfeouenCe the Umpirage void, and as to that ' 
there was a differe«ce of Opinions 206 

14, Submi(fion to the Award of two Arbitrators to 
be made under their Hands and Seals, &c. Bar, by no 

/ Z } Award 
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Award made. RtfUc^ that the Arbitrators by their Wri- 
ting in^tnttii arbitrati fuer Sec. good Award, it being 
faid ready to be delirerM under their Hands and Seals 

207^ 208 

15. Whether an Award ftall be good by Reafon of 
Remedy in Equity 2 17, 218 

16. Whether a thing awarded to be done to a Stran- 
ger to the Submilfion (hall be good ibii, 

17. Whether an Award (hall be good altho' a Releafe 
is awarded whereby the Submi(fion-Bond will be dif- 
charg'd 204, 219 

18. An Award that the Defendant (ball pay to the 
Plaintiflf jo /. fro Cufiag' feSla^ &c. and^(hall Qat fuch 
Time and Place as the Plaintiff (hall appoint) make a 
publick Confefllon^ &c. and that the Parties Ihall then 
give mutual Releales j This is a mutual Awards tho' 
void as to the Confeffion 680, 68 r 

19. An Award that the Defendant (hall pay to the 
Plaintiff fo much Money on fuch a Day, and that on 
Payment thereof the Plaintiff and Defendant (hall give 
mutual Releafesj alt ho' another Perfon was Party to 
the Submiffion to whom nothing was awarded, and the 
Sobmiffion was of all Controverfies between the Parties 

or cither oftbtm^ is good ^9^ j ^9^ 

20. A and B. of one part, C and -D. of the other part, 
fubmit themfelves to Arbitrators, &c. Ita ^uod^ &c. and 
the Arbitrators make an Award between A and B. of the 
one part, and C. of the other part, and make no Award 
between Cand D. it is not good,becaufe the Submiffion 
was conditional, and it is recited in the Submiffion that 
there were Controverfies between all of them, diitt 
where the Submiffion is not conditional 696 

21. If a Submiffion is by three, Ita quod it be made 
between the Parties, or any of them ; an Award between 
Oiie of them is gopd, otherwife without fuchWprds 698 
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JJfets. 

I. Whether a Reverfion ihall be Affets in the Hands 
of an Heir^ to charge htm with a Debt on Bond i86 

AJfi^ee. 

Vide Barm ani Feme^ 2. 

1. Covenant will not lie againft him for a Breach of 
Covenant in the Time of the Affignor 127, 128 

2. If an Affignee of a Reverfion on a Leafe for Years 
brings Debt for Rentj he ought to be named Affignee 
in the Writ 172^ 

Ajfum^fit. 

Vide Bill of Exchange y Compojition^ 

1. Indebitatus affumfpt doth not lie for Money won at 
Paflage 67 

2. On an Agreement that if the Plaintiff would Pro- 
mife the Defendant to maintain a Baftard begot on the 
Body of the Plaintiff's Daughter, &c. by one^ T. and 
would not profecute him, he would pay the Plaintiff fo 
much, &c. adjudged that there was no need to aver that 
the Plaintiff had promifed, &c. by reafon of the mutual 
Promifes alledg'd in the Count to perform the Agree-, 
ment 78 

3. In confideration that the Plaintiff had promifed 
that he would permit the Defendant to colleft and re- 
ceive to his Ufe the Tyths of fuch a Meadow for 6 
Years then lafl: pafl, the Defendant promised to pay the 
Plaintiff fo much for each of the faid 6 Years j in an 
Aftion on this Promife it is not requifice to ailedge a 
fpecial Reqjieft 80, 8 1: 

Z 4 4. liJarr^ 
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4. Narr^^ on an Agreement concerning the Purchafe 
of a Houfe, &c. by the Defendant of the Plaintiff; 
2, N<^rr\ in Confideration that the Plaintiff'had convey'd 
a Mvffuage, &c. to the Defendant for i ; y /. fitfer fe Af- 
funtf Jit ^vffithout faying what Perfon afliun'd, and yet good 

83,84 

y. In an Aftion there were feveral Promifes alledg^d, 
and the fecond Promife was. That, in Confideration 
that the Plaintiff had fold the Defendant feveral Goods 
for 61 ill s. 6d. fuferfe Anumffit^ without faying, that 
the Defendant promifed, &c. After a Writ of Enquiry 
of Damages retorn'd, thefe Exceptions were taken to 
the fecond Narr' ; i. That no Place was alledg'd where 
that Promife was made ; z. That no Confideration was 
alledg'd for that Promife j ;. That it was not alledg'd, 
that that Promife was made by any Perfon certain ; but 
they were all over-rul'd 84, 8f 

6. Iniehitat* jijfumpfit againft an Executor, he pleaded 
non jljfumffit within 6 Years. The Plaintiff replied, that 
he was within Age, (? c. and had Judgment on Demurrer 

88 

7. Vide many good Cafes and Differences taken where 
an Averment of performance on the part of the Plain** 
tiffin Ajfumffif or Covenant is requifite, and what is a 
good Averment 89, &c. 

3. In Jjfumpfit brought by an Executor* Bar^ mm Af- 
fumffit within fix Years. Revlic\ That the Teftator 
fued out an Original in Trelpafs. ^art CUufum frt£ 
the Defendant rejoin'd. That the Teftator was then 
dead 96, 97 

9. The like wherein a fpecial Original on the Cafe 
"brought by the Teftator, is alledg'd ; ijUt & nota the 
Refolution of the Court thereon 99, 100 

10. In Confideration that the Plaintiff would pay the 
Defendant feveral Pieces of hammer'd Silver-Money, 
being the Coin of this Realm, amounting in Number 
and Tale to 300 /. the Defendant, 3 June^ i6q6. pro- 
mised to pay the Plaintiff} 00/. in New Mild Silver 

EngUfii 
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Engliih Moneys and 4 /. 10/. in each loo /. for Interell^ 
at the End of 8 Months^ &c this is not Ufury loi, loz 

11, In Jjfump/it brought by an Affignee of the Com« 
miffioners of Bankrupts^ the Proceedings of the Com- 
miifioners need not be alledg'd at large 102; 101 

12. If the Breach mud: be laid as the Promife is ibidl 

13. C was indebted to B. znd A, in Confideratioa 
that jB. will accept him for his Debtor in vict& locd^ 
B, promifes to pay, if good 37} 

14, Nan on five feveral Promifes, JS^ir^That die 
feveral Caafes of A<%ion did not accrue^ lior did any of 
them accrue within fix Years, &c. Replied That the 
(aid feveral Caufes of AAion, or Tome of them> did ac- 
crue within 4 Years. Demurrer, with Caufe that the 
Replication had departed from the Declaration. S^^f^-^ 
199^11^ for the Plaintiff, ^mdpota. . : . 68 JT 

If. If in an Ajfumpfit againft an Executor, he pleads 
a Bond in Bar, the Plaintiff may either reply, that the 
Condition was to dq fuch. a Thing, and that the Tefta-* 
tor hath performM it, and conclude, Etfic the Bbnid 
was kept on foot to defraud, &c. or may omit the Con^ 
clufion, and rely on that which is in itlelf the apparent 
Fraud, at his Eledion. > ^> 70b 

Attachment. . " 

X. On an Attachment sd refpanJP out of an litferidr 
Court, Goods of a great Value cant be attache ;• '^if 

Attm^nment. ; 

I. .^t Leffee fpr Life, Remainder to B. for Life, the 
Leffor grants his Reverfion, and £. attorns, it is good 
and dull bind ^. 279 



Averment 
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Avermem;, 

" '"' c FkaJingt, i, 7, 8. y < Bankrupt, i, a, }. 

« 

, I. A Plea in Abatement^ without Et hot fmrat* e/f vt^ 
ifimt^ is a Fault in Form only lo^ i x. md. 619 

a. Where an Averment of Performance on the Plaiii^ 
tiff's Part in his Count in Ajfumffit, Debt or Coyemnr^ 
ii re^uifite and what is a good Averment 89, <^c. 177^ 

178 
3. In an Aftion for an AiTault, &c. Bar^ by Judp;- 
oemt and Execution againft another joint Trefpa^r 
fr^ hfuUn^ &c. fr4e£j this Word (Pr^di^*) is not a faf- 
ficient Averment; but there ought to be an exprefs 
Avefmentj that it was the fame AiTault, &^. there be- 
ing a Variance of Time between the Records 411^412 
4* lif it be neceflary in a Count in z^sre Impedip^ 
by Tide of Simony^ to avtr^ that the Church was a Be- 
nefice with Cure 449 
f » What (hall > be a fufficient Averment by Implica- 
tion of the Life of a Man f lo 

6. If it be neceflary tQ aver the Life of any Ifliie in 
Tail, &c. fii 

7. Whether an Averment, that it is eaitm TranJgreJJlo, 
4^^^ w^ ItLpply the Want of ajaftification of a Trefpafs 
ft)f.the whole; Tiine in the ContintMndo^ f yi — or other 
X)efe<% 626, 627 

Ancient 7)emean, 

J. Finps may be levied in Ancient Demean^ but hot 
In other inferior Courts 3 o f 

z. Such Fine makes a Difcontinuance, but isnot any 
Bar ibid. 

;. Such Fine is good, though the Fine is inPlaclto 
Convention y &c. and the Cuftom to levy them is on a 
Writ of Right Clofe. ihid. ^ 306 

4* If 
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4. If Tenant in Tail ie^ a Fine in Ancient Demeati 
fur concejjit for three Lives^ without referving the andenc 
Rent, and after levies a Fine to another to the Ufe of 
himfelf and his Heirs, with Warranty j yet there is but 
a Difcontinuance for the three Lives^ and the Heir in 
Tail (hall have 20 Years after the Determination of that 
Pifcontinuance to make his Entry ^02j &€i 

Audita ^erela. 

Vide Aiminifirattr^ 7, 8. 

Authority. 

I. Where it muft be ftridly parfned 4^24 
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B. 

Bail. 

i. A Scire facias doth not lye againft the Bail, till a 

ji\ Ca Sa is fued out againft the Principal, and a 

non ejt ipventus returned thereon y }2, y ; 5 

Bankrupt. 

1. In a Declaration in Ajjumfjit brought by an At 
iignee, of the CommiSion^rs of Bankrupts, the Pro- 
ceedings of the Commifliopers need not be alledg'd at 
large 102, loi 

2, Debt by an Affignee, &c. by a fccond Commit. 
fion. Exception to the Count, i, That if did not ap- . 
pear, that any thing was done before the Afligpmeat 
to the Plaintiff; 2. That it did not appear^ that the ^ 
Bankrupt was indebted lop /. e^c. 3. That it wa$ not a- 
ven'd, that the Cre^itprs wejs opt fiilMffied .before the 

/ fecond 



The T AB LR 

fecond Commiffion ; 4. That it was not alledg'dj that 
the Defendant had Notice of the Affignmenr. Juig- 

;. A Plea of Bankruptcy illj becaufe ic did not aver 
(he Bankraptcy at the Time of the Petition exhibit- 
ed, &c. n; 

Barm and Feme. 



Vide \ ^'^f^'^'^'^ I- 



1. That Baron and Feme were poffeffed of a Term in 
the Right of the Feme^ is the true Pleading 429 

2. Land is demifed to a Femtfole^ babend^ to her, her 
Executors and Affignees ; (he takes Husband and dies ,* 
the Husband is Affignee within the Word Affigns in 
the Leafe. 5:70, 572 

Baflardy. 

Vide Affumfpt^ 2. 

Btlaw. 

Vide By-Law. 

Bill of Exchange. 

1. Count in Jjftimpfit on a Bill of Exchange ; thefe 
Exceftions were taken ,• i. That the Cuftom is laid at L. 
and the Bill is drawn by one at S.fed nan aUocat^ ; 2. Ex- 
cept\ That the Acceptor is to pay the Bill fecundum ac- 
ceptation fuam ; and the Bill don't mention any Time j 
nor is it alledgM^ that the Defendant accepted the Bill 
to pay it imniediacely, or at any Time certain 82^ 8; 

2. Count in Ajfumf fit on a Bill of Exchange, which the 
Defendant accepted, to pay it in a Bank-Bill, and not 

otherwife. 
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.otherwife. Breach^ That the Defendant delivered to 
; the Plaintiff a Bank-Bill, in which he had no Property 
", or Intereft, &c. Except^ thereto lo;, 104 



3. The fecond Indorfee brought an A&ion againii 
^ the Drawer^ and had Judgment^ and afterwards and 
' before Execution^ he brought an Action againft the 

Indorfor^ and adjudged that it lay 362^ ;6} 

4. Count on a Bill drawn by a Merchant of Venice on 
a Merchant of London^ where the Cuftom is alledg'd^ 
That if the fecond Indorfor pay the Bill to the fecond 
Indorfee^ that then the fecond Indorfor jQiall have an 
Action againft him to whom the Bill was direded^ and. 

, had accepted it^ and had not paid it 36$^ ^66 

J. Count on a Bill againft the Drawer^which the Plains 
tiff had paid frobonore of the Indorfor ^ in which it is 
alledg'd, that two Bills of the fame Effed were drawn, 
and the firft accepted i but was afterwards protefted for 
Non-payment. Judgment {or the Plaint iff in 5.1?. was 
reversed in Cani Scaccar\ becaufe the Cuftom (as it was 
alledg'd) was made to extend to all manner of Per-* 
fons 268 

6 Count on a Bill of Exchange direfted to the Defen- 
dant to pay to the Plaintiff 10 /• infra 10 dies fojt Vifum j 
and the Original was brought the loth Day, computing 
the Day of Sight for one of them j and yet Judgment ;ra 

7. Whether it be a Fault in a Count on a Bill of Ex- 
change, that it is not alledg'd, that the Defendant ra^ 

tiom Premijfor* devenit onerakilis 67 y 

8. If an Indebltat* Jjfumpjit lies on a Bill of Exchange 

678 

9. Debt doth hot lye.on a Bill of Exchange ibid. 

Breach. 

Debt on Bond by Baron and Fef»e^ to execute a 
new Bond to the Feme Plaintiff. Breach^ That the De- 
fendant had not executed to the F^mc VizintiS ihm Sola, 

^ ' "^- or 
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dr to the Plaintiffi after their Marriage^ thenewBondj 
this Breach is ill 14;^ 146 

By-LaWk 

Vide Notice^ 4. 

1. By-LaWj That if any of the Common-Conndl 
ihould voluntarily refign^ &c. that he fhould pay 10 /. 
&c. if good i and how to plead fuch Refignation 141 

2. A By-Law, That no Perfon, not being a Frce- 
man^ &c. exerceret his Art, &c. within the Borough^ this 
By-Law is ill 210 

J. By-Law, That Yearly, at fuch a Time, the Ma- 
(ter ana two Wardens (hould be elefted, &c. and that 
then they Ihould P^^^^l^ ^ Dinner for the Mafter and 
Brotherhood, &c. ^Iiat if any Brother ihould be abfent, 
lie fhould pay fuch a Proportion to the common Stock 
as the Mafter Ihould pay to his Dinner, on Forfeiture 
of is. 4, J. with Power of Diftrefs, good ; but the For- 
feiture is not incurred without a precife Demaad of the 
Sum paid by the Mafter y 5 6, 5^7 



w 



c. 

Colour. 

HEN one juftifies in Trefpafs as Servant, he 
need not giv^ Colour to the Plaintiff, s^i 

Common. 

Vide Traverfe, 3. 

I* One^ may prefcribe for Common in a Foreft for 
^heepintheFence-Months ^2, 3;. 

2. pfxo cannot prcfcribe for Common in a Foreft 
lor Goats % 32 

^Thc 
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3. The Lord of a Common camiot put in the Beafts 
of a Stranger . 39j 40 

4. If the Plaintiff in his Count alledges only^ that 
he cannot have his Common in fo benencial a Manner. 
tfc. the Sufficiency of Common is not trarerfable ibid. 

5. The Lord of the Soil may put inj &c^ as well 
Beafis of Warren as other Beafts 40 

6. If one Commoner may diftrain the Cattle of an-> 
other Commoner^ who hath furcharg'd the Commonr 

7. A Prefcription is for Commonable Cattle ; and it 
• is not averr^djthat the Cattle which were put injC^'c. were 

Commonable Cattle^ or what Cattle they were; if 
^'good 6ao, 6zi 

Common'Recovery* 

1. It (hall be intended^ that there was a good Ybnanr 
to the Precipe, till the contrary is (hewn 65^4, 6$f 

2. If it be not fufllcieait in pleading a Common-Re^ 
covery, to fay, that a Writ of Entry, &c. was fued out 
againft fuch I^rfons, then Tenants of the Freeholdf 6^6 

Comj^ojition, 

Vidc^ Traverjif 4. ? <! Vkaiings^ f 2.* 

I. How to plead a Compofition, in which there is 
this Provifo ; 'viz^. That the Defendant, within two 
Months, afl^M and fecur'd t0 the Ufa of the Credi- 
tors^ all the PIrofes of th» Tyt^ of the Reftdrjf'of 51 
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Commutation. 

Vide BiU ofExcba9g€^ 6. 

I. If a Sttbmiffion to an Award is^ Its qM§d it be made 
6 Days after the Submiffiooj the Day of dbe Award is 
to be taken inclafi^e ; fo that if the Award be made 
the Day of the Sabmiffiooj it is good 677 

Concord. 

Vide A:c9ri 

Condition. 

Vide Tleaiings, 21. 

1, What Words will make a Condition Precedent 181 

2. What will make a Condition againft Law^ and 
what will not 2f 

ContintMnce. 

1. What Matters maybe pleaded after a Continuance^ 
and hoWj and where femknte breve ; many Cafes 479^ 

480, &c. 

2. Whether a Continuance in an Inferior Court may 
be ad froximam Cur\ or Procefs retornable ad froximam 
Cur[ ;94, &e. 

Coparceners. 

Vide Partition Sc Parceners. 

1. Count on Articles between A. of the one Part>^ and 
Baron and Feme of the other Part^ for the Exercife of the 
Trade of a Mans Tajhr, between A. and the Fern for 
4* Years, 3f7 

2. In 
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2. In this Cafe it was agreed^ that the Trade Ihould 
jbc ufed in the Husband's Houfe for the Space of Four 
Years ; and the Breach aflign'd ytras^^hat the Husband and 
Wife did not permit the l^aintifF, &c. without (hewln| ' 
how he was hinderM, and yet good ? T^j 3 V. 

/ ;• Another Covenant was in this Cafej That nd 
i>ebt (hould be contraAed by onp without the Confene 
of the other. Breach^ That the Defendant the Husband 
had contraAed fuch a Debt without the Plaintiff's Con^ 
fent^ and that the Defendant was fued and confefsM the 
Aftion without the plaintiff's Copfent, and the Plaiii* 
tiff's Good were taken inExecutions ; and a goodBreachj 
tho' 'twas objefted that the Plaintiff had Remedy by ati 
Adion of Trefpafs ftot 

4. Another Breach was^ That the Defendant and his 
Wife had not ufed their Endeavours to transfer their 
Bufmefs in the faid Partnerlhip and the Cuftomers^ to 
the Plaintiff, &c. according to the Covenant for that 
Purpofe I to which the Defendants pleaded^ thSt they 
Were not re^uefted, an ill Plea 36r 

f . Another Covenant was. That the one fliould not. 
detain from the other the Books of Account, &c. Bread 
affign'd that the Defendant's Wife, at feveral times af- 
ter^ had taken out of the Plaintiff's Poffeffion diverfe 
Book$, &€^ Baty that the Plaintiff from time to tmt^&c. 
had and might have had the InfpeAion and Perufal of 
the faid Books, iris, by himfelf, or by one JF. thereto 
appointed, without any detaining Of them> &t. an itt 

Piti M 

it ' 

Copyhold. 

Vide<? TleadingSy y. 
iSeififi'U 

t, Wha(.Forf4iturei aire 4efceiidit)le to the Heii^ of cb 
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2. Wha( Forfeitures are a Determination of a Copy- 
hold Eftate ;i8 

%. Pleading that Lands were JUmifs &c. per CopUm 
R§^ Cur* without faying ad voluntat* Domini^ and that a 
Leflee for Years was poflefTed (without thofe Words) is 
Hoc good 473, 474 

4. The Lord of a Copyhold Manor can't grant the 
Cufiody of an Infant Copyholder without a Ci^om, 
but fuch Cuftom is not control'd by the Statute of 12 
Car. 2. and therefore in fuch Cafe the Father of fuch In- 
fiuK can't difpofe of the Cuftody of fuch Infant 490 

f. It is repugnant to fay, that Lands are Copyhold^ 
and yet are delcendible 5 ^j^ ^ ^ g 

Corporation. 

1. The old Name of a Corporation is Mayor, Mafters 
and Burgeifes, by a never Charter their Name is chang'dj 
and by this Name a Mayor de faSo^ &c. make a Bond 
which is put in Suit againft them by their old Name 
with an alias diii\ the Bond is good, but they are not 
wellfued 188, i89,c^c. 

2. £.3. granted to the Burgeflfes of Tt that they and 
their Heirs and SucceiTors ihould be quit of Toll ftr tot* 
Angliam. Afterwards the Bailiffs^ Burgefies^ &c. of T. 
by their Deed enroird, &c. furrenderM to Jac. 2. all 
their Liberties j if the faid Privilege be deAroy'd by the 
faid Surrender %S^3SS9 

3. How a Corporation ought to prefcribe when its 
Name hatKbeen chang'd within Time of Memory 633 

Cofis^ 
1. If a common Informer ihall hare Cofis 69 



Oxflr* 



Covenant. f 






Vide Sf"'"^* \.. f 

i Copartnerjbip. 

1. Where an Averment of JPerformance ort the^lairi- 
tifF's part in his Count is neceffary, and what is a gooi 
Averment 8^ 

2. The Defendant covenanted wich the PlaintifF, that 
in Cafe he Ihoiild have any Eftate, &c. in fuch a Med 
fuage by the Plaintiff's Procurement, thit he would 
make a Leafe to the Plaintiff of fome part of the faid 
Houfe. Aixerment^ That the Defendant by the Plain- 
tiff's Means had obtained a Leafe of 6o Years, Breach^ 
^hat the Defendant had not made a Leafe to the Plain- 
tiff, but had puird down the faid part of the faid Me^ 
fuage : No Requeft to make the Leafe to the Plaintiff 
isrequiHte , ii^ 

;. Count on an Indenture of Demife of a Mefluage 
^nd Lands, &c. in which there is a Covenant for Re- 
pairs, &c. Breach^ That the Melfuage, &€. were dirui* 
frofirat* & in Magna Decafu^ &c. Demurrer to the Counfj 
Cecaufe the Breach affign'd was too general. Juigment 
for the Plaintiff lif 

4. An Exception in a Leafe that the L^ffor (hall have 
fo many Faggots, &c. doth not amount to a Covenant: 
that the Leflee fhall provide them 11^ 

y . An Adion of Covenant don't He againft the Afi 
fignce for a Breach in the Time of the Affignor 128 

6. What Covenants are reciprocal and what ivt noe 

i!}9, 178, &c. 180, x8r, &e. 

7. Where Words in the Vrater Tenft will amount td i 
Covcnzht in pTitfenti i8i 

8. If A and B. agree by Writing cdhcerciirig ttlfc thir- 
Chafe of Lands in F. and afterwards A. covenarits with 
B. to affign to him the Lands in the Writing, in an A-s^ 
^Qji on this Covenant B. can't Ihcw in his CoUnt. cfita£ 

^^' Ai* A. 
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A. coTenanted to affign the Lands in F. buc the Lands 
in the Writings and fliew it^ and that the Lands in the 
Writing and in the Declaration are the fame. 177 

9. A. covenants with B. to affign to him or to any 
other whom he Ihould appoint on the ^o ysn. nextj 
100 Shares in fuch a Corporation^ and the Defendant 
covenants with the Plaintiff to accept them the (aid 20 
Jan. and at the fame time to pay the Plaintiff i lOo /- tne 
Affignment ought to precede the Payment of the iioo/. 

179, 180 

10. A. conveys a Mefluage with the Appurtenances 
to B. and his Heirs, and alfo grants to him Liberty of 
Ingrefs^ &c. to a Well to draw Water, &€. and A. cove- 
nants with B. that he was feifed in Fee of the Premifics; 
it is no good Breach, that A. was not feifed in Fee d 
the Well, for the Covenant that he was feifed in Fee 
of the Meifuage and Premiifes doth not extend to the 
Well 2?2,.2;j 

11. If a Covenant be that the Vendee fhall enjoy 
Land without Interruption, and alfo difcharg'd and ac- 
quitted of all Incumbrances, general Performance is a 
good Plea ihii. 

12. If one covenants to make further Affiirance by 
Fmty Feoffment^ Recovery, &c. general Performance is a 
good Plea 224 

i;. And in the Cafe above, if the Bar had been illj 
yet the Breach affign'd being ill, the Plaintiff ihall not 
have Judgment ^ 2jf 

14. A Leflee of a Mill covenants to leave as good 
Mill-Hones at the end of the Term as were there at the 
Commencement thereof, ortopive Satisfaftion forfo 
much as they are worfe, according to the Difcretion of 
tbofe who firft viewed them, altho' the Viewers don't 
agree of the Value, &c. yet if he don't fatisfy for fo 
much as they are worfe, the Covenant is broke 26;, 264 

If. If one binds hiqifeif to pay 10 /. or fo much as 
j. 5. fliall appoint ,• if y. S. wip not appoint 9X\y Sum, 
^e 10 14 ought to be paid z66 

16. U 
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x6\ If one is bound to make a Leafe to J.S. before 
JMkbaelmof^ or to pay to him loo /. and J. S. dies before 
Michaelmas^ tiie loo /. ought to be paid ibid» 

17. Damages to be recovered for the Breach pf a Co- 
venant to repair, are not forfeited by Outlawry 639^640 

Count. 

1. Count on a Covenant to pay 100 /. for Seven 
Years quarterly3 alledging that luch a Day 100 i. for 
four quarterly Payments were arrear, adjudg d iU for not 
Ibewing when they were due 16; 

2. Where a Count fhall be made good by the Bar 241 

3. Where a Count fhall be made good by the Repli« 
cation 2603 261 

4. For taking Goods without naming the Quanti- 
ty or Quality, is ill f 80 

y. Where a Count (hall be made good by the Writ 6^8 

6. Where the Oroiflion of Vi & Armls in a Count in 

Trefpafs fliall be made good by the Writ ibid. 

Court. 

1. tn the Court of Common Pleas all Perfonal , AAions 
ought to be brought by Original Writ, Original Bill, 
or Attachment of Privilege, and not by way of^n-i- 

tar 89 

2. Whether a Court-Baron may be held before a 
Steward joi, yoz, &c^ 

Cuftom. 

1. Cuftom of a Manor that if a Surrendree comes not 
to be admitted on three Proclamations, the Tenements 
are forfeited j if good againft an Infant 300 

2. That there havt been 14 Chief ParifhkJhers, &c. 
and that on che Death of one of them the othprs have 
clefted another, and that a tempore cujus^ &c. th^ Church- 
W^rdeijs have given their Account to then^, an^ fo they 

Aa 3 " '0 
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tempore cujusy Ssc. have been difcharg'd of any other 
Account^ &c. a good Cuftom 4,^6^ 4j7 

3. If it be good Pleading to fay that eo quod fecuni' m- 
futtud^ Manerii a tempore quo^ &c. it belong'd to him, &c. 
without an cxf^refs Allegation that within the faid Ma- 
nor there was fuch a Cuftom 484, 48f,&c. 

4. That the Lord of the Honor ufed to have of every 
Perfon to whom any Manors, &c. held immediately of 
f he Honor (hould come by Defcent, &c. fo much, and 
)iad qfed to diftrain, &c. and impound with|q the Ho- 
opr, a good Cuftom j but ill pleaded, and why y 2o,?ic. 

y. In Trefpafs the Defendant juftified thusj w^. That 
the Place where, &c. is a Place within the Hundred of 
N. called the Kin£s Fee, and Parcel thereof,- That in the 
faid Place called, &c. there was a Cuftom, &-€. quodalU 
ovi ^er/i^n^ being a Subjed, C^c. without faying (^uodhene 
hcuit) to dig for Lead in the faid Place called^ &c^ if this 
Cuftom is well pleaded ^^4, y j^ 

6. Juftification by a Cuftom of L. to cleft Officers 
. yearly to fearch for and fei^e bad Bread, and fend it to 

the Prifons, and feveral Exceptions thereto ^76, J77 

7. Cuftom of a Manor for the Lord to grant cuftoma- 
ry Tenements Parcel thereof, by Writing leard, ior fign'd 
and not feal'd, &€. and feveral Obfervations thereon 



XX 



D. 

/ 

parraine Continuance. 

{Continuance^ i. 
Vide i Admlnifirator^ 4. 

OW a Plea of Releafe puis darr^ Contin after 
Jffue join'd ou^ht to be jpleaded 463, 479, 480 

2. What 



"1 
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i, What Matters, and when and how may be plead- 
ed fult Darr Centin 48 1, 48 J 

Death and Life. 

1. Where the Place of the Death or Life of a Man 
ought to be (hewn 9; 9 

2. Where the Death ofa Man ought to be traversed 9 

3. Where a Man ought to plead in Abatement, that 
the Defendant's Teftator was in Life (Jie Impetrathnis he* 
T/i/^&c.) and not only that he was in Life pofi imfetra^ 

tionem brevis fbid. 

"Debt. 

^ Amendwent^ i. 
Wdit\By^Law^ i. 

1. Debt in the Dthet & Jetinet lies for the Value of 100 
Guineas^ viz,. 107 L 10 s. 1763 177 

2. if it be requifite to aver that the Guineas were nqt 
paid in Specie ibid. 

3 . Debt lies on a Judgment pending a Writ of Error 
in the Exebe^uer Chamber 231 

Deeds. 

A Deed defedive in Words, and almoft infenfible;, 
fupplied by the Addition of Words to it, ut res vaUat^ 
according to the Intent if 2,1;^ . 180,182. 307 to ;i} 

Aa 4 Defantf. 
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« 

default, 

X. Definition of ic 34;- Definition of (zying a Dc« 

fault ;46 

' 2. On two Defaults before Ifiue join'd Judgment final 
ihallbegi^en ;49 

; 2* And where after the Mife join'd 35^^ ;;) 

Vide TUading^ 43. 

x. What (h^n ^e a full Defence ; 

i. Without the Words defend' Vim & hjjur^ and yet 
good on a fpecial Deihurrer 4. 'vide 4$% 

T 3. The want of it i$ but Form 67f 

Demand. 

1. How liTue fliall be taken^ where a Demand on 
Cdnditipn of Re-entry for Nonpaymtnt of Relit^ &c, is 
^leaded^ and the other Party fays that he was ready to 
payy e^r. 4603 461 

1 a. If Rent be referv'd^ c^c with Condition of Re-en- 
try for Nonpayment^ and a Demand is pleaded by the 
Space of half an Hour before Sun-fet^ on whieh Ifiue is 
taken^ and the Jury find that the Rent being 7 /. 10 s. 
was demanded by a quarter of an Hour, c^c. and yet 
good i but they find that the Rent was demanded as due 
at the Time of the Demand, whereas it fliould be at the 
Feaft before, and therefore Judgment againfi the Plain- 
tiff •' •' ' 461^461 

3. Rent is granted with a Claufe of Diftrefs on Non- 
payment at Days, 0-0: ixifi' kgitim fetis' no a^ual De- 
mand is requifite $-12, flj^ 
" ^ ^ pemtnrm 
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Demurrer. 

I. What Demurrers are to be accounted fpecial De^ 
jnurrers ± 

{ 2. If the Defendant demurs and don'c fet it down to 
be argued^ the Plaintiff (halt have Judgment 172^ 
I y4i, y86 

j.One may demur to a Writ for anylmperfeAion ap- 
parent therein after Ojer^ and Entry of the Writ on Re- 
cord^ as well as for a Variance between the Deed and 
Count whereon the Deed is founded 

Defarture^ 

I. What fliall be a Departure 136^146,148,149,1^03 

596,597 

Devajlavit. 

I. Judgment is had againft Husband and Wife as Ex- 
ecutrix of J. the Wife dies, and afterwards Judgment 
is given to have Execution againft the Husband ; Goods 
to the Value of the Debt come to the Hands of the 
Husband and Wife, whi9h the Husband converts to his 
pwn Ufe ; If the Husband {hall be chargeable after the 
^ath of the Wife 2yi t0 2f6 
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1. One devifeth all the Lands which he hath, or (haU 
have at the time of his Death, if Lands newly purchased 
ihall pafs 287 

2. A Man devifed his Lands to A. his Sifter for Life^ 
and afterwards be devifed to J his Brother, tbt wboU Se^ 

maindw 
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mainder of aU thofe Lands which he bad given to his Sifter A. 
but if he {hall die before Bis Slfier A. then his Witt v^as, that tbi 
fald ii/hole Remainder and Reverjion of aU the fald Lands ^ &c 
given to hlm^ fljatt be to the only Ufe of his three Sixers and their 

Heirs^ of which the faid A. was one. The Eftatesderi- 
fed to J. the Brother, and to the three Sillers, are In 
Contingency ; but the Eftate devifed to J. the Brother, 
is an Eftate in Fee, and not for Life only 294, 299 

3. A Man devifeth Land to his Son and Daughter 
Ci^pally to be divided, it is not a Fee 297 

4. A Man devifes his Land to his Wife for Life^ and 
after her Deceafe tp his ne:ift Heir at Lavi^ and his Heirs 
for ever, frcvlfo that they pay 100 /. fix Months aftet the 
Deceafe of the Wife, as (he fhall appoint by her laft Will, 
and he charges the Land with it i the Heir takes by 
Defcent and not by Purchafe %i% to 3 16 

y. A M^n devilcs Land after the Deceafe of his Mo- 
ther, to his Wife during her Widowhood, or till his eldeft 
Son R. (hall attain the Age of 21, and then to the (aid 
R. and his Heirs for ever, paying to his Son L. and his 
Daughter J. 40 /. apiece ; failing the faid R. to come to 
his Son L. and his Heirs for ever, Tind falling the faid L. 
to come to his Daughter J. and falHni R. L. and J. to 
come to his brother W. and his Heirs for ever, Refohd 
that the. Eftate devifed to R. was an Eftate Tail, with 
Remainders^in Tail tp L. and j^. Rcmaintjer over to the 
Brother of the Devifor j2i, 329 

dilapidations. 

I. Adion on the Cafe for Dilapidation : On De- 
murrer to the Count, the Opinion of the Court was, 
that it was ill, becaufc the Refignation of the prior In- 
cumbent, which was alledg'd in the Count, was not 
alledg'd to be to the Ordinary 4f 

Difcelt. 
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^ifceit. 

1. If the Tenant cafts an Effoin, and the Demandant 
and his Attorney by Fraud caufe an Entry, that the 
Tenant hath an Attorney3 &c. a Writ of Difceit will 
lie 3fx 

IDifcent. 

Vide Devife^ 4. 

^ifcofainuance , \ 

^ c Ancient Demean^ 2^ 4. 

1. A Tint fitr Cognifance de droit come ceo ^ &C. for three 

Lives levied by Tenant in Tail, is a Difcontinuance bur 
during the three Lives, and not in Fee ;oij ;Qf 

2. Aiid fo it is, if he afterwards during the three 
l-ives, levies a Fine come ce$y &t. with Warranty to ano- 
ther in Fee 306 

3. Count for an Affault, Battery, Wounding and 
Imprifonmcnt, &c. the Defendant to the wound- 
ing pleads Non culf and to the Refidue of the Trefpafs, 
Inlult, Imprifonment and Detention (omitting the Bat- 
tery) he juilifies, it is a Difcontinuance , 3 845 3 S f , 

wde y87, f 88 

4. If Husband and Wife are feifed to them, and to 
the Heirs of the Body of the Husband, his Feoffinent is 
a Difcontinuance 282,283 

y. A. Tenant for Life, Remainder to B. for Years, 
Remainder to the Heirs Male of the Body of A. If he 
can difcominue the Eftate Tail 283, 284 
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Difirejs. 

Vide Ihtice^ z« 

1. One fiiall not have feveral Diftreflbs at fereral 
Times for one and the fame Rene 649 

, 2. Where one fhall diftrain for Rent-Service by an- 
cient Tenure^ Rent ret erv'd on a Leafe for Years^ or a 
Kent-Charge, before the Cattle are levant and qouchant 

65*9 to 667 

3. Whether frefli Suit be material in fuch Cafe $61^ 

664 

4« Where Notice to the Owner of the Cattle^ that 

ttiey are on (he Land is requiHte 66^, 66^ 

3)puile Tlea. 

t. If one pleads tl^at^nother rentijlt^ reUxavit O^ confirm 
pfavit to him a Reverfion ; if in the Conclufion he re- 
lies Only on the Releafe, it is not double 124,12? ,130 

2. The Condition of a l^ond was to pay the Cofts of 
inch a Suit. Sreacbj, that he had not paid *em, or dif- 
charg'd the Piaintin^, is not double 146^ 147 

1. ATenahtL. Remainder to B and C. for Years, 
jp^emainder to A. in Tail j the Wife of J, Ihall be en- 
dowM , 277^ 284 

2. A Tenant L. Remainder to J. S. and his Heirs du- 
ring the Life of ^. Remainder to the Heirs of the Bo- 
:^y of A. the Wife of ^. is not ddwafcle 278 

;. How Judgment and Execution (hall be wlien a 
Leafe Y. is Precedent to a Title of Dower 28^ 

4. Bary That the Demandant's Husband devifed Lands 
to her durante viduitatt ftMy with an AvermentL^that the 

faid 
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faid Devife was in full Recompenc^ of her &dwer* 
Demurrer^ &c. adjudgment for the Detnandanc 18 y, <^t. 

What Things within the Dutchy of L. or Cdaoty 
Palatine of L. fhall pafs by the Great SeaU and what by 
the Dotcby Seal^ and feveral other Things concerning 
them %ii^y&ei 

. — —u ^ ^. ■ ■ ■ 

E. 

Ecclefiajlical Matters. 

O W the Proceedings to Sentence in the Prer(^-f 
tive Court ought to be pleaded 1 1 1 



H 



Beai 



tan* 



I. If Turkeys are refeiir*d on a Leafe^ or Money in 
lieu thereof, it is fufficient to alledge^ That fofi EkBuf^ 
fftm, &c,tht Money became due 24^ 

a. When an Eleftion Ihall difcend ;i8^ 319 

By. 

Vide fdfmidon. 

Mtitry^ And Butry coHgedaUe. 

1. Hm Teniiti pleaded to part and Entry into the Re-- 
fidue, is ill i& 

2. How to plead an Entry 17 
;. Whether one may juftify the Entry into the Houfo 

or.lfOnd 0f another^ without his Confent^ to take hij^ 

Goodi 



r 



J 



Gtiijiclsj or the Goods of another by Procefs yyo, y^i, 

•602^ 60} 

Efcape, 

t. AStiOti on the Cafe for an Efcape on Mean Pro- 
cefi. Bar^ That afterwards the Prifoncf, who efcapM 
by the Confent of the Plaintiff, appeared at the Day of 
the^Retorn of the Writ, &c. Prout fer Record' of the faid, 
Appearance. Replic\ That there was no fuch Record 
of tne Appearance, &c. by the Confent of the Plaintiff. 
The Parties amended by Cohfent ;o 

2. How a Count in an Adion on the Cafe for an 
Efcape of one taken on a Ca.Vtl. before Judgment may 
be, and yet good 42, 43 

;. An Adion on the Cafe lies for the Efcape of one 
taken oh a Cap. excam^ againft whom i Sentence had 
be€in for Money for Non-payment of Tythes 47, 48 

4. Inan A&ionon the Cafe for the Efcape of one 
taken on Mean Procefs, the Defendants, Sherifis of 
L. plead. That the Prifoner was refcu'd from them. 
The Plaintiff, by Replication, gives aHiftory of Mat- 
ter to prove, that the Defendants might h^e carried 
the Prifoner to Goal. Judgment againft the Plaintiff yi- 

5- The Under-sheriff takes a Mortga|;e of a Prifoner 
taken in Execution on a Ca Sa^ for Security of the Debt ;, 
and thereupon the Prifoner is fet at Large ; the Sheriff 
is remov'd, and afterwards the Prifoner pays the Mo- 
ney recovered to the firft Undcr-Sheriff, O'c This is an 
Efcape in the firft Sheriff 223, 224 

6. One taken in Execution by a Ca^ Sa is voluntarily 
fuffer'd to efcape j yet a Sci* Fac* on the Judgment by 
an Adminiflrator lies againft him ^ 29 

7. Debt by an Executor, for an Efcape on a Judg- 
ment obtained by him, (hould be Detinet only 369^ 



« ' *,, 
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yEfylees. 

I. When Efplees ought to be alledgM in the Donor 
in a Formtdon^ and where in the Donee 417, 418 

EJfoin. 

1. Definition of an ElToin 34^ 

2. How the Proceedings are on an ElToin caft in a 
real Adion 3 46 

:;. Where an ElToin cannot be adjudged at the Time 
it is caft^ but ought to be adjourn'd 3483 &c. 

4. When and how one may plead quod nunqti^m fecit ft 
Ejjoniari 3 f 6,, 3^7 

Eftates. 

'Vide Devife. 

EJioppell. 

J. In Ajfumfpt by an Executor. Ear\ nan Aff. within 
6 Years. Reflic\ That the Teftator brought an Origi- 
nal. ^ Rejoinder y That the Teftator was then dead,* if he 
is eftop d to fay fo 96, 97 

2. If one (hall be eftop'd to fay, that a Writ was fued 
out at another Day than it is tefted 117 

% . Many Cafes where one fhall be ellop'd by Impar- 
lance to plead Things which happened before the Inn 
parlance, & e contra. 4S1 

Epccormnunication. 

How to plead £xconin\HAication by Judges Dele-^ 
gates, in Abatement 10, 11 

Exe$$itars^ 
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ExecuiorSf 

• 

KAhattment^ i, 6, i j, if. 
SiiL^^Ajfumffit^ 14. 

\JEieadings, z6^ 27. 

Vide Effhei. 

E^foJhumoflVwds^ &c. 

Vide D^s. 

I . Of the Word ^endam 1 16 

' 2. The WordSyTowarJs bis Charges at LaWy (hall be ex- 

{)Ounded in full Sacisfadion^ &c. 197 

;. Of the Words of Articles between a Man and 3 
(ingle Woman, to pay her 16 /. fer Annum ^ ais long as 
they inpmul cehabitartnt^ Ihould live together 207 

4. Of the Word Tradia' ifo 

f. Of the Words, Failing J, S. 521, 522, &c. 

6, Of the Words Faldagt and Fouldcourfe^ and to what 
Things they extend 5:24, yif 

7. Of the Words, Oai/ and Heifer ^67, y68 

8, Of the Words, TiZf, Stallage y Pajfage 642 

9. Of the Words, cr either of fbcm 698 

Extent. .^ 

If a Statute be once extended^ the Conufee fliaH not 
refort to the Perfonal Eftate in the Hands of the Exe- 
cutor of the Conufbr ifij If 2 

Estthgulffi 
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Estingui/bment. 

Vide JojntinantSy i, 2, 3, 4^ 
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: r 



R 

Falff Judgmetit. 



1 . T I E T H not Oft ProcccdiDgs in a Court Of Record^' 
1 i nor on an Interlocutory Judgment 414 

2. Plaint entered hyfrox* Amicum Count in the Name 
of the Infant himfelf. Plea, Non cuff. Ven. fac. award* 
edj &c* ad Ven. fac. iz per quos rii *ueritas melius Scire, 
&c. for Sciri. The Jury appeared, and the Record faid, 
^oi eleStiy &c. fuer fer Cur ; whereas it fliould by Try- 
ors ; and for thefe Caufes the Judgment was rererft 41$ 

Falfe Liaiiti. 

Vide Treffafs. 

i: Mere a cte IhaU not be vitiated WfelfeX^^ 

fin • '- -^ ' = ^ ••:-<■ .■ --^ wi.i ;}'ft4 

2. Ipfe inftead of Ip/t^ in a Plea in Abatement^ ill on 
a Special Demurren igMTfj if oot fo on a General one 

. . ^. . . < » » 



1 ? 



Vide 2>w«yj, j/3, y. 

IFire, 

\. * Vide ^^iwi M the Cafe, g^ 

9 t» timt 
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1. If a Fine come ceo^ pv .^a Fine fur Cognifance dt droit 
Untum^ may be pleaded^ without alledgiog a Seifin in 
Fee in the Cognufor 688 

2. How to pleaa ih AVdidanC^ 6f a Fine^ when the 

Oogwi^^i^ ^ any of them had oothipg : ikU. 

« 

» - . 

Vide Common^ ^^ 2. 

» 

Farmedttt^ 

-3irC»ii^dmijB^byaFnenlev^ Cour( of 

'^he Ifle oiEly^ &c. Judgment for the Deman3Stic '41 6 

■ • • • . , , - . 

In an AAion oam wtl^U^fS^ n^w Affkmpfi Aay be 
pleaded^ and a Foreign Attachment may be given in 
Eridencc -"r ^^ ' " . 42? 
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Game 9^4 gaming. 

^jj^ at PafTage 67 

i. if two arc play tng at Sack-gampn, and a Caft is 

t^^fowny apd tt^ereupon a Difpute arifcs on the Play of 

th?t C^ft, and a wager of if^ Guineas ag^inft ijois 

tnad? bet;ween t^e Parties^ it is not within the Statute^ 

&c. ' ^ ' ^1743 I7f 

3. Juftificatfcnfor entring into the Plaintifrs Hgufe, 

.ftiid taking his Gun by virtue of the Statute of 23 Car. 2. 

Op. 2f. for Prcfervation of the Qame 635*, 636 

Gravelkind. 

..-'■> 

Vide "^opdar in A£lion, 4.. 

ifXdods ite.Giazfilkind, the Jfinnre muft be .pl^d* 

cd or found of Record^ or the Court cannot take No- 
tice of it 291, to 294 

Grand C^pe^nd'P^etit Cape, 

. Vide Judgjpent^ ,2, 
The Difference between thofe Writs H^,H^ 

H. 

flein 



/ 
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fer defeent^ exce|it a !teVef itofl 
confeffing the Debti alledging^ 
B b a thAt 
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that the LelTee accepted the Leafe^ as by Entry^ oi 
fayingj That the Reverfion defcended to him \%6^ i^i 

Heriot. 

1. Heriot-Service may be refervedon aLeafe for 
Lives or Years^ determinable on Lives^ &c. And fuch 
Heriot may be feifed out of the Lands demifed f 72 

2. A Leafe is made to D. bahenJ^ to her^ her Execu- 
tors and Afligns for 99 Years^ if flie and one M. (hall fo 
long livcj yielding after the Death of the faid D. and 
M. fwtm vel tor optimum Animal. Pro.vifb^ that no He- \ 
riot (hall be after the Death of M. living D. If an He- 
riot may be feifed after the Death of the laft Cefiuy qut 
we in the Leafe^ becaufe thereby the L-eafe is determi- 
ned, c^c. y70j to y7f 

Homine Reflegiando. 

Juftification of the Entry into the Houfe of a Stran- 
ger by virtue of a Warrant on this Writ 599 



L 

Imparlance. 

Vide Abatement ^ 18. 

T. A N Imparlance, fahis except^ tarn ad JurlfiiSion 
x\ Cur\ &c. ought not to be granted by a Protho- 

notary 20 

2. An Imparlance may be falvis'omnibus & omnimodis 

Advantage quibufcunque ; and then the Defendant may 

plead to the Jurifdidion after Imparlance ibid. 

;. Many Cafes, where Things may be pleaded after 

an Imparlance or Continuance 479; &c. 
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Information. 

Vide A£lion on Statute. 

Inyujition. 

Where an Inquifuion (hall be void for Incertamties 
;in iCj where noc^ many Cafes 432 

Intendment, 

1. If one pleads a Demife to him, and that he en- 
tered by Virtue thereof, bvt doth not fay when he en- 
tered, it {hall be intended immediately after the De^ 
mife 41 

2. Whether an Eftate in Feefliall be intended to con- 
tinue 12^,476 

3. Judicial Procefs (hall be intended to be fued out in 
Term-Time 116 

4. An Eftate Tail (hall be intended to continue j: i x 

^oynder in ASlion^ 

1. By the Executor of a Joy nc Merchant, wi^ the 
other Survivors, Joynt Merchants 2} 

2. Action on the Cafe for the inordinate Riding of a 
Horfe lent, and Trover of other Cattle together 37 

3. If the Aunt and Niece may joyn in an AAionof 
Wafte 320 

4. If a Coparcener of a Rent-Charge, ifTuing out of 
Gavelkind Land may avow for bis Share of the faid 
Rent 500 

y- IfaJoyntcnantmay ibid. 

6. Trefpafs for taking and carrying away Goods, and 

converting them to his own Ufe j this is but an Aftion 

B b J of 
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of Trefpafs, and the Converfion is only in Aggrayation 
of Damage ;8; 

^ayntefianU. 

1. ALeafer. is made by Copy, &e. of a Copyhold 
MeiTuage ; a Leafe for 99 Years is made of the Manor^ 
of which the Meffuage is Parcel, the Reverlion cxpe- 
Aant on the faid laft Leafe, being in B. L« and N. Tb^ 
Leafe for 99 Years of the Manor Is aiffign'd to B. 2nd 
he avows for the entire Rent, if the Avowry be good, 
and to that Purpofe, if the Joyntenancy of the Inheri- 
tance is fevered 476, 477 

2. A Leafe L. is made to two, and afterwards the Re- 
vcrfion is granted to one of themj the Joynture is fever- 

Cl . 477 

;, A Leafe L. is made, and afterwards the Reyerfioa 

is granted to two, the LelTee grants his Eftate to one of 
them« now they are not Joyntenants of the Rererfion 

ibid. 

4. Two Joyntenants in Fee, one of them makes a 
Leafe to another for the Term of his Life, the Freehold 
is fevered, and confequently the Reverfion. ibid. 

y. Two Jointenants in Fee, one makes a Leafe r. 
to a Stranger yielding Rent, here the Leffor hath a Rc-r 
verfion in Fee, and the other Joyntenant hath a Free- 
hold and Inheritance in Poffeffion, and yet the Joyn- 
ture of the Inheritance is not fevered, ana he fhall have 
the Reverfion, but not the Rent 4775 478* 

6. A Joyntenant of a Rent-Charge, cannot avow, &e. 
without making himfelf Bayliff to bis Companion |qo 

journeys Account. 

^' I. What Writ flian be faidto befci'tfught by jronriieys 
Account 57j 9^ 

|; The Qafe pf Journeys Accoiintj Co* ^ itl^tufcA to 
l^e^oodXaw ikid. 
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- - !< Al(hoi%t^ a \^rk cannot be f^id tp he ^I'Ojt^c by 
Jottrneys Accoatit> y^t ic may be y^ithin the B^^Ccy oj^ 
fihf^ lg$ Pxovito ofai Jite. i. C«;. ^5. «a pre^etit a 
Bar by tlW St«v}te fUJf 

4. How to plead a Writ fued out by Jourqey^ Ac- 
co»irt 107 

f . If the Decii(f«W!ons roay «vy m the Damages al- 
le^'dinthem 167,108 

«, Within Wiwt Tinns th< fecond Writ may be 
ferought ;o8, ip^ 

14. 



v«4^-,: 



T, If there is any Difference when an liTue is with an 
ahfque hoc^ or not 461^ 462 

2. Hp\v Iflbp Ih^ll be t^ken when one plea4s^ that 
X\0 ftich Writ iflued^ and the other fays i contra f ;i 

\. ^hen }S[^^ ought to hp taken^ and not a Traveife 

^22^ 625 

4. Where Iflue may be joyned on a Negative^ with- 
out aqy Rejoypder to k 690, 691 

Judgment. 

iAb^teptcnf^ 17, JO. 
^f lit <i^ Default^ 2/3. 
\J)ower^ 3, 

1. Where one (hall have Judgment according to the 
Value that he hath counted 273 28 

2. If an EiTom is cait fpr a Tenant in a Formedonj 
which is challenged^ and Judgment given on a Demur- 
rer to the Cfialleia^ej that the ChaXlenffp WW good^ 
Jttdgnnient fhall be given for the Diemandant m recover 
Seifin, and not a Petit Cape awarded 338 to '3^7 

^- — B b 4 3*. On 
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'%. On what other Defaults the like Judgments (hall 
be given, and not a Petit Cape awarded Uni. 

4. There is no Judgment final properly faid^ but in a 
Writ of Righc after the Mife join'dj and the Form of 
that Judgment 344 

f . How Judgment is to be given on a Default in noc 
maintaining an EiToin caft for a Tenant 3^3^ ];4 

6. Or on other Default %^% Sfo^ t^c 

7. Several Forms of Judgments given at the A&es 

in ^ Impedit J76 

8. Several Forms of Judgments^ where^ in Replevin^ 
part is found by Verdift^ or adjudg'd on Demurrer^ for 
the Plaintiff^ and part for the Defendant 490 to 499 

^uftification. 

Vide Entries. 

.1. Many Cafes where a Judge, and OflScer of an in- 
ferior Court, and alfo the Plaintiff, may juftify the 
Imprifonment of a Man by Procefs out of that Court, 
altho' the Caufe arofe out of the Jurifdidion, &c. 390, 

391, &c. 

2. Whether the Plaintiff himfelf may juftify where he 
knew the Caufe of Adion arofe out of the Jurifdi- 
&ion, &c, 406 

Whether fuch Imprifonment may be juftified when 
the Arreft is without Summons, or without a Plaint en- 
ter'd ■ ' }97, 398 

— ——————— i»|wi——— —I— I ll*" I ■ I I 

K. 

■■.■«•'. . . 1 ■ J *^ 

rnn U E Xing mky ha\re a Pof t and a Toll in it, with- 
JL- outeonfideradbni-; 641. &c. 

•-' ■ • I » -J f . »• •!■»♦ .*..-- 
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Leaje. 

X. A Leafe for a Year^ and fo Je Anno in Annum ^fuam^ 
j\^ Jin ambobus fartibus flacuerip^ ts a good Leafe 

for Two Years, at the leaft 7f 

2. A Leafe to A. for his Life, and the Lives of two 
Others, A. hath an Eftate of Freehold during thofe 
three Lives ; and there fhall be an Occupant thereof 

Letter ofLicenfe. 

Vide CoMpoJidon. 

Life. 

Vide Deatb. 

Limitation ofJlSims^ &.C. 

Vide \ if"?^'' ^> ^> 9. 

1 F leadings^ 2. 

I* Where an A<^ion (hall be taken within the Equity 
of the laft Provifo of the Statute of 21 Jac. i. Caf. 16. 
So that it fhall not be barr'd by that Statute 97, 98, 

e^99, lOO. Et nota^ w^. 412, 41} 

2. Tenant T. makes a Difcontinuance by making a 

Leafe for 3 Lives, the liTue in Tail is barred of his For- 

, medop by the Statute, &c. and afterward^ the Leafe 

expires, he fhall have 20 Years to ipake hi^ Entry ;o6 

^. No Advantage can be taken pf the Statute of Limi* 

, tations, to bar an Entry, altho' it appears in the fpebial 

Yerdift by Computaitoa of Time^ that an Entry was 

not 
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not made within 20 Years^ if the fpecial Matter touch- 
ing it is not found 329^ w<& 50^3 30^ 
4. The Provifo in the Statute of Limitations don't 
extend3 by Equity^ to Cafes where the Defendant is 
beyond the Seas 41} 



4^ 
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Manor. 

Vide Court. 

I. ^T O Land is Parcel of a Manor3 but the De- 
i>| means of the Manor 472 

2. If a Manpr be deftroy'd where there is but one 

Tenant left yoi 

Mmriage. 

Vide Probibidon, y, 8, 

Majier and Servants. 

[A^ion on the Cafe^ 4, 
Vide*! Adonjtrans defait^ 4. 
\?Uce, 6. 

Mlfnofmer. 

^.. K Abatement^ 43 16. | SP^^^'^^^y ^6. 
• ^ ^^^ C Corporation, i. i (Fradi^, 1. 

t. One bound hlmfelf by the Name of ^otn^ whereas 
his Chriflian Name was R^i^ett^ and in pdlpt 00 this 
Bond, he pleaded mn efi PdS^^ and the JUry fai^nd the 
Whole Matter. Juigmmt \ji fi. K. fi»F the 'pfoiatifi^ but 
rcvcrfpd Jn C^»/ yf jcc^i/. ..:... wo 



■ «^»« ■ ^ .^ M - ' . ^ J _■'' 
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Mtjrecital. 

Vide RicUak 

Monflrans defatt. 

Vide Aimtnifitgt^^ 2. 

1. Where an Outlawry ougbc to be produced fub fede 
Jigilliy where not 18, 19, 641 

2. If the pleading of a Leafe under the Great Seal^ 
front per Irrotulament* be good^ and if not, whether it is 
aided Jbf a direft Ccmfdfion of it 011 die other Side« 

474^ 47y 
;• On a general Demurrer no Advantage (hall be 

taken for not producing a Leafe under the Dutchy 

Seal f68 

4. Where one ought to produce a Deed when onQ 

Juflifies as Servant to a Corporation 6) i 

JVlortdancefier. 

A. is Tenant L. Remainder to B. for Years, Re- 
mainder to A. in Fee ; A. dies feifed, and a Stranger 
abates, if the Heir of ^. fhall have a Mortdancefier 284, 

M/rtmryl 

Vidf frohlhitim^ 7. 
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N. 

Negative Tre^ant. 

Ide Tkaiings, 2%^ 24. 

Nomine pene» 

Vide Rent, i. 



Nm efl FaMum» 

. None oan plead non tfi Fa&um but the Party himfelf^ 
bis HQirSj Executors or Adminiftrators 247 

Nim Refidence. 

^ Vide AStionfur StatuH^ i. 

Mm Tenure. 

A Plea of Non Tenure to part, and Entry into the 
Refidue, is ill j6^ 17 

Name. 

Vide Mifnofmer. 

, Notice. 

^^^^Ipluralitj, 8. 

I. Xf a mere Stranger refcues Goods taken for Rent 
grrear^: againft the A& of 2 29^. e^ A/, it is not requifite 
to g^ve him Notice of the Diftrefsj which the Statute 
requires to be given to the true Owner 74 

2. One 
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2. One hath a Reverfion expeftant on a Leafe (at 
Years by Conveyance to Ufes, in Debt for Rent re- 
ferv'd on the faid Leafe^'tis not neceffary to alledge that 
the Defendant had Notice of it i ;o^ 1 3 r 

3. A Brewer covenants with an Inn-keeper, to ferve 
his Inn with Ale and Beer ; if the Inn^keeper ought to 
give Notice when he hath Occafion for 'em, or that tbp 
Brewer is at his Peril to bring 'em to the Inn j many 
Cafes cited to this Purpofe i j^ 

4. Whether Notice ought to be given of a By-Law 
made by a Corporation 141 

f . A. is bound to pay Money to B. on fuch a Day, 
giving ten Days Notice at the Houfe of B. by whom 
the Notice is to be given 144 

6. Notice is not reqi^idte to be given of an Ailign- 
ment by Commiffioners of Bankrupts 162, 162 

7* If ^ the Defendant pleads a Compofition, and donx 
alledge that Notice thereof was given to the Plaintifi^ 
it is ill 24; 

8. How Notice may be pleaded by him in ReverfipOy 
who brings an Adion of Debt for Nonrayment of Mf^- 
ney in lieu of Turkeys^ where the Refervation was of 
Turkeys in Specie, or the Money in lieu of 'em at t^ige 
Eledion of the Leflbr 24^3 246 

9. Where Notice ought to be given to an Heir of his 
Father^'s Will )223 ^29 

10. If it be requifite in pleading the Privilege c^ 99- 
cient Demean to be quit of Toll^ to plead that Notice 
thereof v^as given before the Diftrefs 4^V 

iVf w ^ijignment. 

1. In Trefpafs the Defendant pleads that the Place 
where 3 &c. is his Freehold ; the Plaintiff replies Jk Injtt^ 

ria fua prcfria abfque hoc that it is his Freehold^ this is not 

a New Affignment 587, f 88 

2. What fliall 1)6 ^ New Affignment S9^, Sec., 

» 
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■ 

Vide ^9d fcmiUfif^ 

An Aadort Ues Sot a Nitfaiice by «re<ftii^ a 5«fkl^ 
fbr^i next to the Hoiife.of tke Plaiot% fer fm/, fcc 19 

.mn n I I • iMi f M li'l jj iii' f i 'M II I'll H I' 

OMigatifnts 



i.lTXP Ph^inl^i&OBmfimisIJkruy9kh Condition for 

' VJr Pttymeiit ^f 490 1, good Bond of 980 /• 148J149 

^. A Bond taken by the Bailifis of a Corporation ki 

<£Keirl9ames and not by way of Recognis&ance in the 

.Name of theKitig, is good 1 84 

J. A Bailiff of a Liberty by Si^fitc* takes Goods as the 

^Goods of X. at the Suit of 5. upon which H^. lays claim 

teethe" €Aods3 and thereupon the Goods are delireredto 

W. rand n Bond isinade to the-Bailiffon CondkiQii to i^<> 

^ftore the Goods, if on a Trial they are found to be 

the Goods of K. und to favc the Bailiff hamilefs^ it is a 

Tgood Bond 12% «}0 

'4. Three Perfons in the Beginning of a Bondl^ind 

themfelves, and then com^s this Claule, ad quam quidem 

Solution oblige me H^rtt t^. ivctfj, if this be a joint and 

fergraljond 267. 268 



. { 



.V ' * 



Vide ,Uafe^ 2. 



Offiu 



Office and Officers. 

K Prefcripcion in an Oflice to be executed by fouff 
T^erfons to be nam'd by the King from time to time> 

good n%^t%% 

'Omffum. 

h. W^tto tl* OmiflJon <Jf a Name in'a Declaration 

«n ^mmfjit will hbtjiitkieelt 'H»'^4 

2. Where the OmiffiOtt of flie Word (eO will nottiurt 

Omh'nory, ^ 

Vide Abatantnt^ ^[6, 283 29. 

1. How to plead .Outlawry ri)\ Abatement after an 

Imparlance ^ 

1^* it kaaa^t t>e ^anitdkii by Plea <infa439llatera| A^i- 

On^ that the Outlaw had not a right rA-^ditioa of.^cbe 

«ii«»i df'hh'Abodc ,P7^i* 

.:>)!;£ Whofe4t.oughi: to*be.pro4ii^^fii2(/%^'jE« ' ; 4;^W* 

ii4«rittneed not be alledged that a Caf afUga?imr 

)|oigment iffued in Tenn Tittie . jc f6 

f ^'Wiiat Tkiogs <tf« fdrfisiced ity Oufbiwry :6;9 

6. If Outlawry may be pleaded ia Abatemeiit whew 

^k MAJbii^to lie pleai^ 69iy6Sj^ 



\j 



Oyer, 



tWDlfiet««c»^i«tw9eja€»f<r «jf 1ft l)0ed 4111$^ of 
tWrit • ■■;. ..-.^M 
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P. 



^Payment. 

I 

ONE is taken in Execution on a Ci^ fa^ and there^ 
upon pays the Money to the Plaintifl^ ic can't be 
pleaded in Bar of the Judgment 244 

partition and Tarceners. 

1. Tenant in Fee of one Moiety of Land^ and Te- 
nant for Life of other Moiety ; the Tenant in Fee 
brought a general Writ of Partition^ and made a fpedal 
County and good 4}) 

2. Whether a Coparcener of a Rent-Charge out of 
Gavelkind Lands may a?ow for his part of the (aid 
Rent foo 

Tlace. 

Vide JJfumpp,^. 

' t^ Where the Place of the Death or Life of a Man 
bujght to be (hewn 83 9 

2. It is not fufficiept to (hew where a Spirimal Court 
was. held at the Commencement of the Suit^ without 
aliedging at what Place it was held when Sentence was 
pronounced no, iii 

3. So of Proceedings in J3. R. ikU, 
4* After a Writ of Inquiry of Damages the want of a 

Place is not material 8f 

f/If a Count want aPlace, yet if the Defendant 
plead a collateral Matter whereby the Matter of iFad is 
confefs'd by Implication, the Fault in the Count is 
thereby cured i7f .- 

6. If in «Ple»<$f Privilege, as a Servant to a Cleik of j 
Qbanecrjf^ the Place of Retainer ought to be (he wa 619 

Tit 
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Ter Nvmen. 

i. Count in Ejedment of a Meffuage lo Acres of 
tand^ 20 of Meadow^ and 20 of Failure by the Name 

of 10 Acres of Meadow, be it wore or lefsy is ill 418, 419 

2. It is not neceffary to plead a Conveyance with a 
per Nomen 42 S 

Tleadings, 

' Vide each particular Title. 

1. A Plea in Abatement Without Et hoc farat^ efi verU 
ficare^ is but want of Form 10^ 1 1, 619 

2. If theDefendant in anAdion on the Cafe pleadsNb» 
cuW within fix Years, and the Plaintiff replies an Origi- 
nal in Trefpafs ^uare Claufum freglt^ profecuted with In- 
tent, &c. he can't conclude adfatriam^ as is ufual where 
the Defendant pleads fkne admin\ and the Plaintiff re> 
plies AlTets 37^ 5^ 

3. If one pleads a good Matter of Juflification, yet it 
fie don't rely thereon, but only makes it an Inducement 
to the other Matter, it will not avail him, and he there-: 
by alfo gives Advantage to the other to travcrfe the laft 
Matter 41 

4. Whether a Declaration Or Plea ought to conclude 

frout fatet fer Record^ 2] J 

f • How Seifin of Copyhold Land ought of Necfeffity 
to be pleaded, or otherwife it (hall be intended Frank 
Fee .49, jd 

6. fitow the Proceedings to Sentence in the Preroga- 
tive Court, or to Judgment in a Temporal Court, ought 
to be pleaded i io, 1 1 f 

7. Pleading of a Record with a frout fatet fer Record' ^ 
Et hot fatat* tfi i/erificare^ omitting the Word^ fer Record* 
i//V yet good ii7 

• • ' - ' G C '^ 8. if 
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8. If one pleads a Conveyance of a Reverfion in Fee 
by Leafe and Releafe^ and ic is aliedged that he was 
feifed in Fee at the time of making the Leafe^ but not 
at the time of the Releafe^ yet the Plea is good j for the 
Eftate in Fee (hall be intended to continue i2f 

9. The pleading that one releafed Reverfimem fmam/i& 
as good as if it had been pleaded that he releafed all his 
Right in the Reverfion ihil 

10. Where a thing is aliedged to be done by P. M. and 
another thing afterwards /vrjueni^/yy/'. M. if it (hall be 
intended the fame Perfon 126 

11. Pleading that a Releifee^ &c. died feifed of the 
Reverlion where 'twas not aliedged before that he was 
feifed of the faid Reverfion by virtue of the faid Re- 
leafe. i;o 

12. If it is neceifary to fay necncn vigort Statut* Je xffi- 

hus^ &c. when one pleads a Seifm by a Conveyance to 
Ufes 131 

i;. What Matters ought to come in on the other 
fide I J, 6oy 86, 87, i;8, 129, 512, 700 

14. Where the Law will allow a concife Manner of 
pleading Performance of a Condition according to the 
very Words of it, where not 146,147 

If. If the Defendant nleads that he hath indempnified 
the Plaintiff and don't inew how, no Advantage (hall 
be taken thereof on a general Demurrer 149 

16. The Miftake of the Plaintiflf's Name in a Bar, was. 

frad* Henrlcy pro Cbrifioph^ will not hurt I jo 

17. Debt on a Bill penal of 60 /. for Payment of ^9 /. 
I Novembrisy &c. Count that the 60 /. were not paid at 
theDay, e^-r. lyS 

J 8. Where the pleading by a Tefiat^ exifi* is -good 

19. An Award is made to pay 11 /. fuper vtl antefiptu 
mum Diem Maii^ Breach affign'd that the Defendant hath 
not paid the faid xi h ficunJum form^ & effsSl^ ^kitrii 
pr<e>/', if well pleaded loj 

»o. Where 
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15; Where the Addition of th^ Word Vf^f where it 
ought not to be^ will not hurt 269 

21. In Debt on Bond with Conditions in the disjun- 
divcj general Performance is no Plea 22^ 

22. Where one (hall not plead ^md bene & nmum ejt^ 
&€. where the fame thing is not alledged before ^ikid. 

17. Leflee at Will is bound to give Notice to his 
JLem>r of all Declarations delivered to him or to any o* 
ther^ &e. with his Privity^ general Performance is a 
^ood Plea 228 

24. He is alfo bound not to attorn without the Con- 
fenc of the LeiTor ; Plea that he did not attorn without. 
&c. is not a Negative pregnant^ but a good Plea ihid, 

2C. He was alfo bound to deliver Pofleffion to his 
Leiior of all Lands which he then held or fhould hold^ 
<^e. and he pleads that he held five Clofes, &€. and to 
chat he pleads Performance generally^ and doth not a- 
vtr that the faid five Clofes were all the Clofes which 
he held^ &c.ytt good ibil, 

26. If an Executor or Adminiflrator pleads a Judg- 
ment^ he need not (hew that the Teftator or Intestate 
made foch Bond ; but it is (ufiicient to (hew the Decla- ' 
ration on which the Judgment was given^ whereby ic 
Appears chat the Plaintiff declared on fuch Bond 247 

27. Alio he need not aver in fuch Cafe that the Jud^ 

ment was fro vero^ & jufto deblto 248 

28. Where Peribrmance of a Condition ought to be 
pleacted in the very Words of tiie Condition 268, 270 

29. If one pleads Hfom culf to a Trefpafs^ and a^c- 
muds juftiftes the fiune TrefpafSj the whole Plea is ill 

{vide 724) f 80 
JO. Where the Pleading by a 7i/?^i* Mxif is good, al- 
tlM>^tii not exprefty alledged that the Deed was. made 
between the Parties to it 3f9 

3>i. When it ts pleaded that bJktut tak R^ard^ in the 
4«De CpMt, riie true Form is to pray that die Record 
<fm^i(liici0/ vUhafm &i9^^^ 4x1 
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3 X. It is abfurd to plead that a thing was done in far* 

tihus tranfwarin y viz. Afud London^ &c. 412 

i). That Baron and Feme wer« poiTeffed of a Term 
Light of che Ftme^ is the true Pleading 429 

J 4. Where a Conveyance or Matter of Record may 
be pleaded with an Inter alia UnJL 

; ^. In an Avowry the Defendant pleads that he was 
pofTefled of the Place where, &e, if good 47;, 628,6^9 

36. A Seifin in Fee is alledged in 5. the Father, and 
then it is thus pleaded, viz,. & eodem S.fic iniefeijit^ Inden^ 
tura fraJP (being before alledg'd) am^a fuit pofiea^ne & 
ante tempm quo^ &c. wz,. fuch a Day, Year and Place 
ehitt de tali ftatu fuo feifit\ if this is a fufficient Allegation 
that S. died feifed, forafmuch as it is not faid that 5. 

died feifcd 47^ 

37. Where one ought to plead fW ^^' aSionem Juam 
frst^ "verfus eum uUerius manutenere mm debet ^ and not habere 
non debet 479 

38. Where things ought to be pleaded as things which 
happened pendente brevi^ and where as things that hap- 
pen d fuis darr contin* 48 1 

39. It is notneceffary in an Avowry to (hew the 
Quantity or Quality of the Place where y 1 3 

40. It nullum tale breve emanavit is pleaded and the o- 
therfays i contra^ how he ought to conclude his Plea 

41. If in a Sci'fac* againft Bail, he pleads that a Ca fa^ 
iffued againft the Principal, and that he was taken in 
Execution thereby, whereas re vera no fuch Writ ever 
iffued, or that he was not taken in Execution, or that 
•another Writ iffued, whereon non efi invent' was returned, 
how the Plaintiff ought to reply in fuch Cafe ' 532 

'42. TheBarinTrefpafs faid. That -/i. C. was feifed 

in Fee of the Place where, €^^. and devifed it to 2*. C. 

under whom the Defendant claim'd. RefUc faid, .Xh^t 

f ^ before the. faid T. C^aHtjuid habuit^ e^. otbers were iei- 

^ vied, and derived a Title from them ^oiiitnfelf, . it Xeems 

*^ to be ill i and that it ought to have faid^ that before the 

>? tt :• : \J faid 
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tziAA. C. ali^iuiJ babuit^ c^cbecaufe the Seifin of A.C. is 
not anfwer'd either by ConfefEoii, &c. y6i 

43. The pleading that A. affign'd a Terrp for Year$ to 

B. front fer Indent ur^ prolat\ &c. is not good ibid^ 

44. Plea that the Defendant per M. S. Attorn^ fuum vim 
& Injur quando without faying vm & defend^ &c. is ill on 
Pemurrer ■ " ySi 

4f . Narr for entring his Clofe and taking his Goods, 
i^ir, Juftification by Warrant on a Fh^ fa on a Judgment 
againft one Dun. Judgment on Demurrer fro ^er\ be- 
caufe it is not averr'd that the Goods were the Goods of 
Dun ; ahd if it had been fo averr'd, yet fome fpecial 
Matter ought to have been alledg'd^ whereby the Entry, 
into the PlainrifF's Houfe might be juftified ibid. 

46. Count for breaking his Clofe, digging in his Soil 
there, taking and carrying away Stones dug up. Bar hy 
a Prefcription to dig and cake Stones for repairing the 
Defendant's Houfe. Plea ill, becaufe it was not faid 
that the Stones werj^ employed in repairing the faid 
Houfe 582 

47. In Trefpafs agiainft Baron and Feme^ wherein the 
Feme is only charg'd with the Trefpafs, they plead quod 
ipji nonfunt culf^ ill 596 

48. Juftification of an Arreft by a Warrant on a Capias 
without ifaewing Out of what Court it iiTued^ is ill. 616, 

49. Bar in Trefpafs for taking his Cattle Cor Damage 
Feafant \ it is not fufficient to fay that he was polTeiTed 
of the Clofe, but he ought to (hew his Title 628, 632. 

W<r472,473 

yo. Several Pleas to feveral Trefpaffes, if one is ill the 1 
Plea is ill in the whole 629 

f i. The Omiffion of Vi & Armis in a Count in -Tref- 
pafs inC. B. will not hurt, if thofe Words are in the 
Writ 6;8 

. f 2, Proper L^riVi Words ought to be ufed in Plead-* 
ings 642, 645 



C c 3 f 3. The 
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f }. The pleaditig of a thing to be done Am^pinh 

X^is nunc when Queen AUry was alive^ is ill 6S4 

f4. If the Defendant pleads a thing is done ai^te tKbu 

kitienem Billa inftead of Mtt Imfttratim hnvis^ &c. the 
Adion being by Original^ it is ill 241 ^ 242^ 701 

Tluralhy. 

I. How to plead the Statute of 21 H. 8. of Pluralities 
as to the Commencenient of it f 3 

a. Whether it is neceifary it fhouldbe aOedg'd in 
Pleading chat the firft Benefice at the time of the Ac* 
ceptance of the fecond was of the yearly Value of 6 k 

3. The Value (hall be taken according to the King's 
Books T4f 

4. The Words of the Canon of the Council of La*^ 

Pcran Uni. 

f;. Whether, how^ and to what Purpofe a Church h 
void by that Canon $j^6 

6. The Whether a Oiurch isToid as to a Stranger be* 
fore Deprivation f47 

7. Whether if the King prefent, or the Bifliop collate 
by Lapfe, having no Title of Lapfe, if fiich Prcfentee is 
perfeft Incumbent as to OfFerings^Tythes^e^c aitfao' the 
Patronage is not gained thereby ^48 

$. Whether Notice is requifite in fuch Cafe ihid. 

Tradia. 

Vide TUaiingSy 16^ 17, 20. 

1. One pleads that a Ca utl^ ilTued vers^ frm£ Jchm^ 
mm F. whereas his Name is George 382 

2. Where the Word frad* will not fupply the Place of 
an exfJitfs A^ermenc 41 1^ 4x2 

Tnfcrhti^n. 

J 
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Trefcripion. 

VUc The Title of every thing for which a Prefcriptioh 

may be made. 

1. A Prefcription for Common muft be for Cattle le- 
vant and couchant ^69 

2. If a Prefcription to have a Port and a Toll for 
Ships coming to it^ is good 644 

Trefentation. 

If a Layman is prefented he is Parfon Jefalfo y j 

Privilege. 

Vide Ah$temenf^ j8, 19. 

The Privilege of the Exchequer need not be pleaded, 
for it ihali be aliow'd on the producing de Libro Rubrico 
of the Exchequer by a Baron of the Exchequer 20 

Trohihition. 

1. Suggeftion for a Prohibition^ &c. concerning 
Church Repairs, 4;4. To prohibit a Suit in the May- 
or's Court, 435'. Concerting Church-Wardens Ac- 
compts,4j6, 457. Baptifm, i^. Scats in the Church, 

4175 438- For Words 4381 44i 

2. In a Suggeftion, &e. for Words it is not (laiiicient 
CO (ay^ that if the Words were fpoke chey were ipoke 
in L. 4J9 

3. A Moiut to pay fo much for Cows and Calves m 
SatisfaAion of Tythes of them^ ztA of Herbage and 
Paflnrej is ill ' 440 

C c 4 4* Sug- 
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'4. Suggeftion, &c. to repeal Letters of Adminiftra- 
tion, &c. 441. County &c. to the Spiritual Court for a 
Suit for Tythes 441, 442 

f . Suggeft' &c. to prohibit a Suit in the Spiritual 
Court for a Marriage Fee ibil 

6. To ftay a Suit Tor Tythes of Glebe-Land ibil 

7. County &-C. to ftay a Suit for a Mortuary, d^c. 44 j, 
444.. Suggeft' &c. for Tythes of Afcer-mp>iving of Clo- 
ver- grafs, ^c 44f 

8. Count, &c. to ftay a Suit to diffolve a Marriage, 
&c. 44f, 446 

Troof. 

Where it may be in the fame Adion i yfi^ 248 

Trotefiation. 

When and to what Purpofe a Proteftation is nccelfa- 
f y for the Inhabitants of the adjacent Vills on Proceed- 
ings againft them on the Statute of Weflrn 2. caf. 46. j8 



a 

<^are Im^edit. 

Vide Pf ^^'^'"^^ 7. ' 

i-Abattmenty i. . 

I. TF the Queen hath Title by Lapfe, yet if the Bifliop, 
X Patron, c^^. collate before a Prefentation by the 

Queep,. and the Prefentee dies IncumbeAt, the Queen 

hath loft her Prefentation ' 447 

2. Whether the P^tronneed be named in a Writ of 

J^art Ifppe^if op a Title of Simony. 448 

5. Whether in a Count for Simony 'tis necelTary to 

alledge that the Churc^i was a Benefice cum cura^icc. 449 

.. 4. Whether 
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'4. Whether ic is neceifary in a Count for Simony^ 
that the Patron to alledge^ was feifed of the Advowfon 
in Grofs, or as appendant to any Place. 4yo 

f. The Biihop refused a Clerk quia Minus fufficitns in 
JJteratura^ the Plea adjudged ill in C. B. being coo gene* 
ral^ and that Judgment a^rm'd in B.R. but both 
Judgments reversed in Domofrocerum 4yr 

6 What Statutes are neceflary to be pleaded to en- 
title the Univerfity, &c. to a Prefencation by r^afon of 
the Recufancy of the Patron 4^2, 4^3 

7. Where the Incumbent may counter-plead the 
Plaintiff's Title, without making any Title to the Per- 
fon who prefented him^ but another 4^6^ 4^7 

^uodTermittat. 

1. To abate queiam Edificia, without mentioning the 
Number or Nature of them ; yet good 670, 671 

2. It is a Writ of Right in its Nature, and yet Lef- 
fee L. fliall have it; 67Z 

3. If the Nufance is done in the Time of a prior 
Owner of the Thing to which the Nufance is, the pre- 
fent Owner need not ihew how he came to his Eftate ; 
but it is fufiicient to' fay. Ad nocumtni likeri Tenements 
nuper I. P. & tnodo frad* the Plaintiflf ih. 

4. The Statute of W. 2. Caf. 24. which gives the ^uoi 
perminat againft the Alienee of him who did the Nufance, 
extends not to the Alienee of the Alienee ib. 



R. 






• 1. 
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R. 

Recital and Mijredtd* i 

WiAtStatiat, J. 

TH £ Statute of 28 El. agalnft Popifli Recufants, 
was pleaded as a Statute made 49 £/. and there- 
fore mifrecited 4f ^ 

Record. 

IVhen it is pleaded^ that there is fuch a Record in the 
fanw Court in which the Pleading is^ the true Form isj 
to pray that the Record videat^ &c. ftr Jufiiciar* bic^ &^* I 

411 

Rficovery. 

Vide Common Recovery^ 



Recufancy. 

Vide A^ioniiirStatutey ir, 12, i;. 






1. The Statute of 18 El. againft Popifli Recufants 
j0^as pleaded as made 29 El. and therefore ill 4p 

2, That Statute is. That the Recufant, on Proclatnt- 
tion, &c. Ihall render himfelf, &c. before the next Sef- 
(ions } and it was pleaded. That he did not render him- I 
felf at the next S effions, and therefore ill. ihil < 

;. What Statutes areneceiTary to be pleaded to en- 
titule the Univerfity, &c. to a Prefeptation by Reafon 
of tfa{^ Recufancy of the Patron 472, 4; ; 



Rfiktm. : 
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Relation. 

Adminiftration Ihall relate to the Death of the In- 
teftace 4)o 

Releafe. 

Vide Pleadings, 8. 

1. Where a Deed operates as a Releafe^ it ought to 
be fo pleaded loi^ vid. 243 

2. A Releafe that the Releffee (hall pay fo much Mo- 
ney to the Releffor^ is notgood ; but if the Releafe be 
fo made^ that if the Releflee (hall pay fo much at fuch 
a Day to come^ then he releafes^ &€. this is ^ good 
Releafe fer Tnby Cb. J. 24; 

;. Two make Cognizance as Bayliffs of /T. B. foe 
Damage fefant^ after IfTue joyn'd^ and f^emire awarded 
• rttam* 03^. ?ur\ the Plaintiff pleads the Releafe of one 
of the Defendants after the laft Contin\ if good 

46}, 4^4 

4. How a Releale fuU daf Ccntin^ after liTue joinM^ 

may or ought to be pleaded 46^ 

f . A. promifes 13. that^ in Confideration be will give 

hitn a Releafe^ he will pay him 7 A the Releafe will not 

difcharge the A^ion for the 7 /• 88^ Z% 

Remainder. 

Vide Rent. 

X, A Tenant L. Remainder in Tail to B. Remainder in 
T^ to C C bargains and fells^ <^c. for the Life of B. Re- 
mainder to the long in Fee^ thi^ Remainder is void 

a« Twaot in Tail (of die Gift of a SubjeA) Remainder 
la Tftileo ihc Kiob Tenant T*. fui&n a CommonReco- 

very ; 
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rcry j this will bar the Eftate Tail^ bat not the Re- 
mainder to the King 336, 2J7 
5. So if a Remainder in Fee had been limited to the 
6rft Tenant T. a j^ecovery will bar the Eftate Tail and 
^e Remainder in Fee ; yet the ^ftat? pf the King i$ \ 
not thereby toucht ' ibiL 

Rentf 

[Affignee, z. 
Vide^^ Demand^ I. 

{.Difirtfs^ I J 2> 3, 4- 

' ' I. When a Grant of a Yearly Sum (hall be taken as a 
fJomint Votnty where as a new independent Rent-Charge 

47a 
a. A Rent-Charge is granted to Husband and Wife, 
Arrears Incurr in the Life of the Husband, and after- 
wards the Wife dies inteftate, the Adminiftrator of the 
Wife &all have them, and not the Executor of the Huf- 
band ^ ih\l 

5. Two Joyntenants in Fee, one of them makes a 
Leafe T. to a Stranger, yielding Rent ; the Joyntenan- 
cy of the Inheritance is not fever'd, and the other Joyn- 
tenan t, if he furvives, fliall have the Reverfion, but not ( 
the Rent 477, 478 

4. If one avows for more Rent than appears to be 
due, he fliall have a RTetorn for.fo much as appears to 
be due ; but if it appears that he hath no Title to part 
of the Rent, he fliall not have a Retorn for any part o^f ( 
the Rent 477 \ 

f. A Remainder of a Rent-Charge newly created, 
raay be 5'c>7,' ?o8 

6. Lands are devifed to T. W. in Tail-general, Re- 
mainder to the right Heirs of the Devifor, chargeable 
and under Condition to pay to ^I'^x*. C and to the Heirs 
of her Body, a Rent-Charge of ly /• per Annum^&c. and 
under the like Condition^ to pay to Margar$$-C.znot\itt 

yearly 



The T AB L R 

yearly Rent- Charge of ly /. Provifo, if thefaid Elk.! ot 
Margaret iiCy leaving no Iffue theo living j that then 
the Survivor of them (hall have the Rent-Charge of her 
who dieSj for her Life ; and after the Death of the Sur- 
vivor of them, he devifes, that all the faid Rents (hall 
be paid to the Heir of the Body of the Survivor : Eliz,. 
marries, and (he and her Husband fufFer a Common 
Recovery to theUfe of another in Fee ; Elix,, dies with- 
out Iffue J if there may be a Remainder of a Rent- 
Charge newly created ; if there is any prefent Remain-* 
der, or only an Executory contingent Eftate in this 
Cafe, and if by the Recovery an absolute Fee was gain- 
ed, or a Fee determinable on the Death of Margaret^ 
without Iffue 506, to fix 

7. One fhall not have two feveral Diftreffes at feveral 
Times for one and the fame Rene 649 

Repleader. 

Where the Iffue is material, there fliall be a Re- 
pleader 686 to 694 

Replevin. . 

Videl^^"^^ "^^ 7 y5/^//i^e, 7. ..:? 

; . : <- Pleadings^ 34. 5 ITtnder of Ammia^ Z.... j 

1. The Difference between a Replevin in the Deti^ 
nety and a Replevin in the Detinuit 468 

2. Several Forms of Judgments wheire,' in Reple^, 
part is found by Verdid, or ad judged oh Deniurrer for 
Che Plaintiff, and part for the Defendant 491, d'c. 

Replication and Rejoynder. 

.., 1. If the Condition of a Bond is to do a Collateral 
A<9:, and not to pay Money, Parcel of the Bond, a 
a good Breach ought to be ai^gn'd 148 

z. Where 
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2. Where a Count (hall be made good by the Repll' 
cation 260, 261 

Repugnancy. 

Vide S€ir9 Facias. 2. 

Requefl. 



I. 



I. Ajfumffif^ b Confideration that the Plaintif; fadi 
t Day and Year^ had promifed the Defendant ^ that he 
wouM permit the Defendant to colled his Tyches of 
fuch a Meadow for 6 Years then lad paft3 the Defen- 
dant promifed to pay 6 s. for each Year^ &q. a fpecial 
Requeft to pay^ &e. h not requiiite 80^ 81 

2. A Covenant to make a Leafe of part of a Houfe^ 
If he pulls down that Part^ no Requeft is neceiTary^ be- | 
caufe he hath difabled himfelf to make the Leafe 112 

Refcous. 

Vide ABhn fur Statute, 14. 



p artly a Writ of Puree Fr«a» * y 27 | 



If a Writ is good which is partly a Writ of RiefeouSf and . 



How it onght to be pleaded when a Perfon retigns 



^^1 



%»S^ j 
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Scire Facias, 
Vide Btil, I. 

x.'npUE RE need not be 14 Days between liic 

X Tefte aod the Recorn of a Sa Fm* on a Reoog- 

Bizaoce la 

2^ A Scire Fac on a Recognizance was ywf^j ^^. «» 

forma ff^J^ Ttcognit^ (fecanJum formam rectferMtimis fratP) 

chefe Words are repugnant and void HmL 

. 3^ A Sci* Fac* on a Judgment in Ejeiftmejit, may bo 
broi^gbt againft thofe who are Strangers to die Judg- 
ment f ;o^ ni 

4. In a Scire Facias againft Bail^ he pleads. That rbo 
Principal was taken in EKecution on a Ca* Sa\ whereas 
re vera, no fuch Writ ever iffued j but another Ca' Sa^ if- 
fued3 on which mn efi invenPus was returned ; how the 
Plaintiff ought to reply in this Cafe V ; i, j%z 

5. Sc'm Facias againft Bail, The Defendants denuuid 
Oyer of the Writs of Scire Facias^ and of the Rjecogni- 
zance, and the Recognizance is enter'd in bac verks^ 
whereby it appears, that they were Bail for O. at the 
Suit of the PlaintiiF, not AdminiflratOTj but the Judg- 
ment is for him as Adminiftrator^ yet good ^^4^ sH 

6. A Scire Facias^ on a RecG^izance taken in Tark'^ 
fliircy may be brought either there or in Middlefex f j6 

Seifin. 

1. How Seifm of Copjhold Lands ought of Neceffity 
to be alledgM 49^ 474 

2. If it be not fo pleaded, it Audi be intended frank 

Fee .. 474*47* 

3.. How to plead a Seifid of ajRercdiOl^xxpoftaiiC tA 

an Eftate for tifej or Years 478, 479 

4, Uo^ 
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4. How to plead a Seifm of an Eftate limited to FJfaf: 
band and Wife, for their Lives^ & pofi decejfum frinf 
twr morient*, to the Heirs of the Body of the Husband on 
the Body of the Wife 426 

5. If in an Avowry for Rent, ifluing out of Lands 
held of a Manor, it be neceiTary to ailedge any Seifm 
of the Manor in the Lord thereof C02, y of 

6. Pica of a Seifin of a Rent-Chai^e, JtU c^ H^ti 
fi$h ^Mmdiu^ two Women (by Name) reffeBwe wvmnt 
& babertnt HareJP &c. with an Averment, that one of 
tfaem was in Life 5* to 

7. He who hath but a Reverfion expeftant on an £- 
ftate for Yearsi may plead, that he is leifed in Domink6 
fnout di feodo 283, 478 

8. In Avowry for Damage Fefant, the Defendant 
faid. That he was feifed of the Place where, c^c. with- 
out (hewing how feifed. III on a General Demurrer, 
by one Judge jrij 

9. The King feifed in the Right of the Dutchy of L. 

10. If a Lay-Man may alled^e a Seifm in Fee of 
Ty thes, without ihewing how he became feifed y y ; 

11. Plea, that the Husband was feifed in the Right of 
his Wife, is ill f 96, 679, 680 

Several Tenancjfi 

Vide Abatement^ f. 

Sheriff, 

Vide ObUgatien, ^. 

' i. If a Sheriff levies Goods on a Fi* Fa* and afterwards 
jteys the Plaintiff with his own Money, yet he cannot 
detain the G oods to his own Ufe 226 

i. A 



\ 
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2. A Sheriff, after he is out of his Office, may fell 
Goods taken on a F/ Fa. zij 

;. It ought to be alledg'd in the Writ and Count on a 
Bail Bond, that the Bond was made to the Sheriff, &c. 

238. videz6o^ 261 

Simony, 

Vide ^are Ifnfedlt.^ 4, 

i. Whether a Gontra<a to refign a Benefice, fo that 
the Patron may prefent de novo^ (ball be Simoniacal 

122 

2. Whether a Contrad between M. R. on the part 
of rf^. R. Clerk, and one T. B. that the faid M. R. (hall 
pay to the Patron 220 /. and that the faid T. B. fhall 
procure the Patron to prefent the faid fV. R. fhall be 
Simoniacal 4;o 

Slander, 

1. In Words fpokeh of a Doftor of Law, Commit^ 
fary and Jufllce of Peace, viz,. He is not fit to be a Chan- 

ceUoTy or Jufiice of Peace y &c. yjS 

2. In Words of Perjury fpokeji of one who is a Wit- 
jiefs at the Aflizes ibid. 

3. Ton are a Whore ^ and aforfworn Jade^ not Aftionable, 

Without averring Lofs of Marriage with fuch a one in 
t>afticular 539 

Stallage, 

I. A Prefcription to have rationabile Tolnet* fro qnalibei 
Dtiplici Stalla coofert* &c. is good 642 

D d Siatuti 
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Statute Merchant^ &C. 

Vide Extent, i • 

^ 1. How to plead a Recognizance in the Nature of 
a Statute flaple iff 

Stattae. 



^ ^^Z Limitation of A&iom. 



1. When a Statute is made at a Seffions^ &c. held by 
Prorogation, the moft concife and fure Way is, to pkad 

J^ifod ad oeffim^ Parliamentiy &<:. ^4 

2. If a Statute is made to continue to fuch a Day^ 
and then another Ad is made before the Expiracion of 
the former, to continue it for ever, &c. Jt is all one as if 
the former Ad had been made perpetual at ftrft 77 

3. Where a Statute fhall be taken by Equity, fo as an 
Adion (hall not be barr'd by the Statute of ai Jac. i< 
Caf. 16 975 98 

4. The Statute of i Jac. i. Caf. zz. concerning Tan- 
ners, is a general Law. f 9d 

y. Where a Statute ought to be recited in a Writ or 
Count 692, 6^3 

6. If Executors of Tenant for Life are within the 
Statute of 32 H. 8. Cap. 37. s^z 

7. The Statute of 21 Jac. i.Caf. 16. concerning Ten- 
der of Amends, extends only to Adions of Trefpafs, 
and not to Replevin 679 



T. TmH. 
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# 

T. 

Tail. 

Vide Difcontinuanct^ r, 2. 

Time. 

IN a Condition of Re-entry for Non-payment of 
Rent by the fpace of a Months the Month fhalt he 
compnted according to 28 Days to the Month 461 
a. A Bill of Exchange payable ten Dajrs after Sights 
the Day of (hewing the Bill fball be taken for one of the 
ren Pays 672, 67 j 

Tender of Amends. 

t. Where a Diftrefs is taken, Amends may be ten- 
dered before it is impounded^ but uot afterwards $27 

2. The Statute of 2 1 7-<»^. I. Ctf/>. 16. concerning Ten- 
der of Amends^ extends not to Replevin^ but only td 
AfftionsofTrefpafs 679 

Tender and Kefufal. 

I. Tender of Money to be paid on an Ajfumffit^ altho* 
It is before the Original^ yet if it is after two Requefts 
avails not 79 

a. A Tender can't be pleaded after an imparlance 

86 

3. A Plea of Tender of Rent refer /d on a Leafe for 
Years oa the Land demifed^ &c, without a ^^(^fvrt in Cu/ 
tSfc. is ill 129 

D d 2 4« A 
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^. A Plea of Tender of Rent on the Land demifed, 
is not good if it be nor (hewn th:u ic was made in a con- 
venient time before Sun-fet, but it is aided by a Tender 
afterwards to the LcfTor himfelf 229 

^. If the Defendant pleads a Compcficion by the 
other Creditors^ he ought to tender the Compofition- 
Money in Court 24} 

Toll. 

1. Plea of Privilege of ancient Demean, mz,.. to b^ 
quit of Toll in all Places ; if too general 466 

2. If any Cuftom or Prefcription in the Cafe yiipr* 
need be alledged 467 

3 . If Notice in the Cafe fufra is ncceffary to be given 
by Tenant in ancient Demean that he is Tenant, &c. 

ibid. 

4. No Toll is due by Law, but for Goods fold, unlefs 
by fpecial Cuftom 559 

f . Toll is to be paid by the Buyer and not the Seller 

ibid. 

6. The Inhabitants of the Dutchy of L. are quit of 

Toll y79 

Traverfe. 

^#«^. I. 

1. Where Death ought to be or may be travcrsM 9 

2. If one plesds a good Matter but doth not rely on 
it, but makes it only an Inducement to other Matter, it 
will not avail him^ and he thereby gives Liberty to the 
other Part to traverfe the laft Matter ' * 41 

;. Where the fufficiency of Ccmmon Ihall be tta- 
verfable 40 

4. A 
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4. A Deed of Compofition is pleaded which betrs 
Date before the time of the Promife alledg'd in the Dc- 
claration^ if there ought to be a Traverfe, &c. lor 

f . In Debt for Fees of Knighthood in the Count it is 
alledged^ that the Defendant voluntarily took upon him 
the (aid Degree. Bar^ That he took it upon him in foU 
obedientia to the King's Comand^ ill without a Traverfe 

6. In an Aftion for an Efcape, the Plaintiff declared 
on a voluntary Efcape. Bar^ That he retook the Pri- 
foner oh frefli Purfuit^ good without a Traverfe of the 
voluntary Efcape ijy. 

7. The Virtute c$tjus of an Habeas corf us was traverft and 
the Traverfe adjudg'd good 241 

8. In Debt on Bond to perform an Awards the Defen- 
dant pleaded Part of the Award and the PlaintiflFby 
Replication fhewM the whole Award ^ if there ought 
to be a Traverfe that the Arbitrator awarded tantumfro^ 
ut in the Bar is alledg'd 19} 

9. Where 'tis riot neceifary to traverfe a Seifin in 
Fefc found by Inquifition of Outlawry to be in the King 

430 

10. The Time of the Delivery of a Writ co the. She- 
riff (hall not be traverft jr;6 

11. In Trefpafs for taking five Cart-Loads of Hay. 
Bar^thzt he was feifed tempore quo^ &c. of the Tythes of 
Hay of the faid Clofe, and that the faid five Cart-Loads^ 
&c. were Tythes fever'd, &c. Replic\ Je Injuria fua pro* 
frcpria^ abfyue hoc that the faid five Cart-Loads were 
Tythes feverM, the Traverfe is ill ^ jj 

12. A Traverfe may be taken that the Cattle efcap'd 
for want of Enclofure 5*69 

13. Trefpafs for a Battery at H. Juftification by Afo/- 
lifer manus imfofuit in Defence of his Poffeffion of a Clofe 
in C. Reflic\ that in the faid Clofe there was a Way by 
PermiflSonj wherefore, &c. and thereupon the Plaintiff 
with Violence affaulted him, &c. abfque hoc quod moUiter 
manus impofuif, the Traverfe is good 60 ; , 604 

14/ Where 
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14. Where there may be a Traverfe on a Tra^erfej 
606. What fliall be a good Inducement to a Traverfe 
of moUittr moMMi imfofuU pleaded in Pefeqce of the Pof« 
feffion of his Clofe ihii. 

If. In an A£Hon for an AiTauk and battery the De- 
fendant iuftified by a Sheriff's Warrant on a Cafi^s ; the 
Plaintiff replied de Injuria fua^ &^. akhui tali Wsrranto^ If 
good^ or that it ihould b^ abfque boc^ tpat t^ere was fuch 
Warrant 616 

16. In Wafte the Plaintiff made Title tp the Rever« 
lion by Defcent ; the Defendant pleaded in Abatementj 
that his Title to the Reverfion was by Devife^ and then 
traverit the Pefcent^ and good on a general Pem^rrer 

17. Where a thing which is not ei^pr^fly alledga 
ought not to be traverft \ 6%iy 6i% 

i8. In falfe Imprifpnment the Defendant juftified by 
Procefs of an Inferior Court ; the Plaintiff replied^that 
the Caufe of Adion arofe out of the Jurifdidionj ahfym 
bac that it arofe within the Jurtfdi&ion^ the Traverfe i$ 
ill, being of Matter not alledg M before ; but no Ad- 
vantage is to be taken on a general Demurrer^ and then 
the Reiidue of the Replication will ftand I90 

19. In falfe Imprifonment at Cbarkon the Defendant 
jufiiiied by Procefs out of the Stannary Court olA. and 
traverft the Imprifonment out of the Jurifdidion of the 
Stannaries; ill Traverfe^ becaufe Cbarkim m^y be withia 
the Stannaries 394 

20. Where an Inducement to a Traverfe may be tra- 
rerfl 4n^4f8 



Truft or Eftate executed, vidi Ufe 



Varlanci. 
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V. 

yarmice. 






AN Adminiftrator till an Infiant ihall attain the Ago 
of 21. brings an Adion as Adminiftrator general- 
ly, if it is a Variance 12 x 

2. A Writ of Formedon demands 20 MeiTuages inter j- 
Uay and the Count is chat a Fine was levied de Tenement 
wmJ^ inier alia fer Nomen of 16 Mefliiages, if ic is not 21 
Variance 4f9 

J. A Writ of Replevin was for taking of Cattle, and 
the Count was for taking a Mare only, Judy;ment for 
the Defendants for this Variance on Demurrer. ^ if 
aided by Verdid, and for that vide ' 48 ^ 484 

4. If the Writ fuppofeth the Trefpais to be in the 
*rirae of King James^ and the Count in the Time of 
King Charles, it is a material Variance f ^ 

f . Narr That he was poffeffed of a Waftcoat, ud riiac 
lie loft hna & cataUafrad\ and that the Defendant oofl»- 
Terted ^a & cataUa fr^d^ ; if Advantage can bo cakea 
ief this Variance on a general Demurrer 6f<i 

Verdia, 

1. Special Verdift finds a Recovery in a Writ of DiC- 
ceit to reverfe a Common Recovery, in this Manner^ 

. viz. ^uod recordat* inter flatita afud Weftm quod^ &c. 292 

2. When a defedive Count ihall be made good by the 
Verdift ;7i, ^72 
. %. It can't find any thing againft what is agreed by 
tihw Parties in pleading ^o^ 
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Vemre, 

Vide Vtnae-, 

Vteih. 



Vi 



enue. 



1. Shall not be chang'd from the Place in the Count 
by pleading a tranflcory Matter^ and if it be3 it makes 
the Plea ill 8, 122,257 

2* In an AAion on the late Statute for a Refcous qi 
Cattle taken for Rent arrear, on a Demife of Land in 
three Vills^ and the Refcous was laid in one of them, if 
Non culp* is pleaded, the Venire from that Vill only, in 
which the Refcous is fuppofed is fufficient, because the 
Adion is principally founded on the Tort, (^c 76 

;• In the Czfcfupra^ 'twas faid, that the Diftrefs (be- 
ing Corn) was put in a Barn parceW Premifs^ &c. and 
that the Defendants at Holme praJ' refcu'd it out of the 
faid Barn, a good Allegation of the Refcous being at 
Holme, and that the Venue fliould be from thence 7f 

4. St. Paul's Cburcb^Tard^ Whitehall, Kingfireef , St. Mar^ 
garet-^fVefiminfier, good Venues 1 1 1 



vfi 



e. 



1. A Deed defedive in Words, fupply'd by other 
Words, to make it a good Covenant to ftand feifed 

306 to 313 1' 

2. What fliaU be an Ufe executed, and not a Truft 
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^Vide/i7ipj;y?r, ,1.6. 

i. • No'Ufury without a Loan loi 

2. If it appears by the Plaintiff^s (hewing in his De- 

tIatatiQn/.tt\at theCbntfaa is-tJfunous, and cannot be 
/ptherwtfe, judg;tneht'(hair be againft the PlaintifFj . biic 

it^ball not be intended ihid. 

J, WhatBondfiiallbeUfurious i66 

4. A.ltho* it appears by the Words of the Condition, 

that the Bond is Ufurious, yet no Advantage can be ta- 

vfe?ff|^Jt^kSEatvlte is apt pleaded 167 






*x.^ ' II I 



■w. 

Wafie. 

^t. \7if A S TE lieth not againft the Husbapd after 
*VrV the. Death pf his Wife, Tenant L. 2^3, 256 
.2..]lf the AijMUt and, )^iece may join in the Adion 

318, ;2b 

^3. ijjii . Aftions of -Wafte,. the Statute ought, to be re- 

^.titedin the Writ 6^2, 6^3 

,4.. Altho' a Writ of iJl^afte only recites^ that by. the 

^Stia^Ute ^^» Jicuit alkui facert Vafi^m^.c^c.- in Efqm^kus Bof- 

^f'fs & Gardinls y omitting ^frr^r* and in the ConcluHoii 

^fiherepf it is faid, that the. Defendant /^a^ V^fittfii Jt ttrrls^ 

\&c. yet the^Vrit is good ; ,and fo it is^ if niore is in the 

*End of the Writ than Ja the Preoiiffcs 6^% 

5, If, on Examination of the Jurors, it appears, that 

^oipe^iof them have had the View, the Tiyal (hall be 

jftay'd 6si 

•6. The Examination ought to be on a Voyer. dire of 

fix of the Jurors, and that is fufficient 6; 8 

E c 7. Bui 
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7. But if the Jury be fworn, that they know the Placd 
wafted^ that is fufficient3 altho' they are not fwora 
whether they have viewed it. ihU. 

8. If Wafte is aflign'd in feveral Places, and the Jury 
have not view'd fome of them^ they may find nul fVajtt 
fait ibU 

9. If the Place wafted is (hewn to the Jury by the 
PlaintiflF's Servant, if it is by the SherifiTs Comniand, 
it is fufficient - ibid. 

Way. 

1. tf a Man prefcribe for a Way to B. he canVjuftify 
going farther 44 

2. Count that the Defendant had fpoilt the Way cum 
Carucis & Carriag fuis and the Defendant juftified with 
the Carts, &c. of another iHJ. 

3. Count in an an Adion on the Cafe for a Diftur- 
bance in a Way, adjudg'd ill after Verdift, becaufe it 
was claimed ad quandam feciam terr^ continen ftr efiimat* 
4 Acres 48, 49 

4. Count, &c. againft a Tort fealor, wis only quod 
n4am habere dehuity yet adjudged good on a fpecial De- 
murrer, notwithftanding other £xceptions,which vld. 46 

f . One (hall fomerimes have a Way by ProVifion of 
Law.,' but then it ought plainly to appear, thstt it is of 
abfolute NeceflSty yii 

6. Where a Way fliall not be deftroy'd by Unity of 
PoflTeflion 627 

7. If a Man may prefcribe for a Way from an Acre of 

Moor in Gould in fer & trans a Clofe in Gould frad^ and 
fp per & trans feveral Other Clofes in Gould fr^d^ ad ViSam 
de^o^Jdfned\ 616; 637 

8. If a Man prefcribes for a Way, he muft (new in 
what Vill the Place is, which is the Terminus ad quern of 
the W:!y 647 

Writ 
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Writ. 

If an Affignee of a Reverfion on a Leafe Y. brings 
Debc for Rent he ought to be nam'd Affignee in the 
Writ 17* 

Writ of Right. 

Wiit Judgment J 4. 

Witnejs. 

One is bound to pay 10 s.. per Pound for every ao iJ 
which are due from X. to the PlaintifF^ if K. is a good 
Witnefs in this Cafe^ or that his Confeffion is good Evi- 
dence 2483249 
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Qag.tf.lin.j'.&r^ii mdtk. I.a?, dele a. p. 19. 1. ia.<>^r, Is'c re>d«Crr- 

. p. 30,1. t7*Dd 
p. £7- l>S- »ii 
'tt and ckk tbt 
. aad. p. g& 1. t, 
187. 1. afi.r.Bc 
largCD, 1. 1, fat 
1. 3. after .Miug- 

1.7. r. 34J p.13*. 

I'addr, «aiu^ 
I- 5- fotABlf r. 

.39;. I. 1^ ■ftET 
'recf. P.J3J-1-7- 
Tor 1 1 T. 12. p. 347. 1. 7. r. imtiri. p. 377 1- J- fo' S59 r, ai. p. 41a. 1. 17. for i?* 
r, 1718, p.4£i.[. l;. ifter Baket r.iffal' I. la. tor I^it^dnt nf anx T.Dtftniaitt 
«vt». 1, ij. lor Bailiff t. Ba-liffi. p. 484, pepnli' for Bailifi r. Bm/j^. p. 485- L 3, 
l,ixtbi,*iAwaiftiJidthejiefiii Fee BBd.X.io.tlta Mtrfi.uJ.SavilA- li-tXm 
Guardian, lid tfMmy, for liit r. her, I. 3^. for Cepfbali r. CeftfbeUer. p. 491. )■£■ 
I. dijudicMd; L ii.toiftrrii.fni. p.49£.l'io.ificrM^(n«dd>Camm*,>Ddre*d 
ir iPOf. p. i03.|. I.fbr3d7 r.a57. p. ;lo. I.3).)if(er thit.faii. p. 533. 1. j.dektbe 
(,} and pot ( (})ifterMt£u^ P''M4' !■ •Dtepenali' r. athcaiur. p.;;o. I.37. dele ibr. 
1. 16. af(«r Bura, add gut tfi ndem. p. j8t. Miigen I. 4. add sjo. I. ;. >(td $01. 
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